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K . M E L IS  e l a l . ,  A p p ellan ts, a n d  K . A D O N IS A  e l a f .,  R esp on d en ts  

S . C . S2— D . C . ( I n ly .)  G a m p a h a , 1 8 4 4 \L

Issues— Belated application to add certain issues—Award o j costs— Civil Procedure 
Cotie, s. 140.

T ho C ourt is n o t  e n titled  to  penalise  a  p a r ty  in  costs for suggesting b e la te d ly  
a n  issue w hich arises on th e  p leadings.

, / \ .P P E A L  from  an  order o f  th e  D is tr ic t  Court-, G am paha.

I I .  W . J a y e m ird e n e , Q .C ., w ith  F .  W . O beycsekere , for tho 1 (a) to  1 ( / )  
D efen d an t-A p p ellan ts a n d  th e  2n d  D efendant-A ppellant-.

.4 . L .  J a y a s n r iy a ,  w ith  S .  J / .  H . d e  S i lv a ,  for tho P la in tiff-R esp on d en ts.

J u ly  7, 1955. B a s n a y a k e , A .C .J .—

T h is is  an  in terlocu tory  ap peal from  an  order dated  tho 7th  O ctob er  
1952  ordering th e  d efendan ts 1 (a )  to  1 ( / )  to  p a y  the p la in tiffs as co s ts  o f  
th e  d a y  10 guineas. T he order com p la in ed  o f  was m ade in  th e se  
circum stances. Mr. O beycsekere, C ounsel for th e  defen dants I (a) to  I ( / ) ,  
su g g ested  five add ition a l issues, th o  orig inal issues h a v in g  been fra m ed  
earlier. Mr. Percra for the p la in tiffs  ob jected  to  tw o  o f  th e  issues, m ark ed  
9 a n d  10, as th ey  did n o t arise on  th e  an sw er. A fter  a r g u m e n t  o f  C ounsel, 
th e  learned  Ju d ge allow ed  th e  issu es to  w hich  ob jection  w as ta k e n  a n d  
C ounsel for tho p la in tiffs ask ed  for costs. T h e learned D istr ic t  J u d g e  
g ra n ted  th e  application  for costs, a n d  ordered th e  d efen dan ts 1 (a) to  1 (f)  
to  p a y  th e  p lain tiffs 10 gu ineas.

W e d o  n o t th ink  th a t th is  is  a  case in  w h ich  costs should  h a v e  b een  
ordered  as th e  learned trial J u d g e  a ccep ted  th e  issues w hich were o b jec ted  
t o  o n  th e  footin g  th a t th ey  arose on  th e  p lead in gs, for h e did n o t order  
th e  an sw er o f  th e  defen dan ts bo am en d ed . U nder section  146 o f  th e  
C ivil P rocedure Code, i f  the p arties are n o t agreed  as to  th e  q u estio n s  o f  
fa c t  or o f  law  to be decided, it  is th e  d u ty  o f  th e  J u d ge “ upon  th e  a lle g a ­
tio n s  m ade in  the p la in t, or in  an sw er to  in terrogatories delivered  in  tho  
a ctio n , or upon  the con ten ts o f  d o cu m en ts produced  b y  eith er p a rty , an d  
a fter  su ch  exam in ation  o f  th e  p arties a s m a y  appear n ecessary , (to )  
ascer ta in  upon w hat m aterial p rop ositio n s o f  fa c t or o f  law  th e  p a rtie s  
are a t  variance ” and  to  proceed  to  record th e  issues on  w hich  th e  r ig h t  
d ecision  o f  th e  case appears to  th e  C ourt to  depend. I t  w ou ld  ap p ear  
from  th e  provisions o f  th e  C ode c ited  a b o v e  th a t  th e  en tire d u ty  o f  
ascer ta in in g  upon w h at m aterial p ro p o sition  o f  fa c t or o f  law  tho  p a rties  
are a t  variance is p laced  on  th e  ju d g e. H e  sh ou ld  n o t therefore p en a lise  
a  p a r ty  for su ggestin g  an  issue , b e la ted ly  th o u g h  i t  be, w hich  a r ises  o n  
th e  p lead in gs.

W e th in k  th a t the d efen d an ts h a v e  been  w ron g ly  penalised  in  co s ts .

W e se t  asido the order. T he a p p e lla n ts  are en titled  to  .th eir  co s ts  o f  
th is  appeal.

P ulle, J .—I  agreo.
O rder se t a s id e .


