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L A B R O O Y  (S . I .  P O L IC E ), A p p ellan t, and A M E R E S E K E R A ,
R esp on d en t.

119— M . C. Colombo, 12,827.

Defence (Service Employees) Regulations, 1942, Regulation 2—Contract of 
service—Termination ■ of contract by a week’s notice— Leaving service 
without prior consent in writing.

The effect of Regulation 2 of the Defence (Service Employees) Regula
tions, 1942, is to prevent any employee of the Admiralty irrespective 
of the terms of Mb contract, from leaving Ms .employment without the 
prior written consent of the Captain Superintendent cr any other officer 
acting under his authority.

1 32 N . L. S . 211.



2 H  B O S E  J.—Labrooy (S. I. Police)  and Amereeekera.

^ ^ P P E A L  against an  acquittal b y  the M agistrate o f  C olom bo.

H . W . R. Weerasooriya, C .C ., fo r  the com pla inant, appellant.

H . V. Perera, K .C . (w ith h im  J. L . M . Fernando and N. M . de Silva) 
fo r  the accused, respondent.

Cur. adv. vuIt.

M arch  27, 1945. B ose J .—
In  this case the respondent was acqu itted  by  the M agistrate o f  an 

offence contra the D efen ce  (S erv ice  E m p loyees) B egu lations, 1942. 
I t  appears that on  Ju ly  15, 1943, the -respondent signed a docum ent, 
(exhib it P  1) w hich M r. W eerasooriya, Crow n C ounsel, agrees shou ld  be 
regarded as a  contract, in  w hich  there appears a provision  that the contract 
m a y  b e  term inated b y  either side on  th e giving o f  one w eek ’s  n otice . 
A t  the fo o t o f  this contract appears an endorsem ent in  the follow ing 
term s “  each  entrant undertakes th at he w ill b e  su b ject to  the D efen ce  
(Service E m p loyees) B egu lations, 1942 " .  In  the M agistrate ’s Court, 
how ever, the respondent stated that th is endorsem ent w hich  is ty p e 
w ritten  whereas the rem ainder o f the contract w as printed, did not appear 
o n  the d ocu m en t at the date o f  signature. T h e M ag istra te  accepted  
th is contention  and the case was therefore argued before  me- on  the footing  
that no such  endorsem ent w as present.

An issue o f fact arose in the tria l cou rt as to  w hether a w eek ’s notice 
w as in  fa ct given . F or  the purposes o f  this appeal, I  am  o f opin ion  that I  am  
bound b y  the M agistra te ’s -fin d in g  th at the respondent in fa c t  gave tw o 
w eeks’ notice  and that therefore he w ould  seem  to  have com plied  w ith  
th e  term  o f  his con tract as to  notice.

T h e relevant part o f  B egulation  2 o f  the D efen ce  (S erv ice  E m p loy ees) 
B egu lations, 1942, reads as fo llo w s :— “  N o person  w ho, on  or after the 
date  on  w hich  these regulations are published in the G azette, is em p loyed  
b y  the A dm iralty  . . . .  in  any capacity  in C eylon  shall leave 
su ch  em p loym en t . . . .  w ith ou t prior consent obtained  in 
w riting . . . .  from  the Captain Superintendent, C eylon , or any 
other officer acting under his authority  ” . I t  is com m on  ground that 
n o  such  prior consent w as obtained by  the respondent.

M r. H . V . P erera for the respondent contends, in the first p lace  that 
the charge w as defective  in that it did n ot disclose an offence. I t  is 
true that th e charge is w rongly drafted bu t in m y  opin ion  th is poin t 
can n ot be  sustained in  v ie w  o f section  171 o f the C rim inal P rocedure 
C ode (C ap. 16). T he substantial poin t o f M r. P erera ’s argum ent w as 
th at b y  the w ording o f the regulation itse lf it  is necessary that at the 
tim e o f  the leaving o f  em p loym en t the. person  in  question  m u st have been  
em p loyed  b y  th e A dm iralty . In  the present case it is  con tended  that the 
respondent was n ot em p loyed  at the date o f  h is leaving ( i .e ., A pril 1, 1944) 
in  th at the effect o f  h is tw o w eeks’ n otice  w hich  w as in  accordance w ith  
th e express 'term s o f  h is contract, w as th at he ceased  to  b e  in  the 
em p loym en t o f  th e A dm iralty  at m idn igh t on  M arch  81, 1944, w hich  was 
th e tim e w hen  the period  o f  his n otice  expired.
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O n th e  fa ce  o f  it  th is  argu m ent w ou ld  seem  to  b e  log ica lly  co rre ct , 
but learned  C row n  C ou n sel relies— and it  seem s to  m e  correctly — on 
R egu lation  3  o f  th e ab ove  R egu la tion s w h ich  reads as fo l lo w s :— “  F o r  
th e pu rposes o f  those regu lation s a  person  shall b e  d eem ed  to  b e  e m p loy ed  
b y  the A d m ira lty  . . . .  i f  th e  n am e o f  th a t person  appears in 
any salary book , p a y  book  or m u ster  book  k ep t fo r  th e  purposes o f  
any N aval . . . .  estab lish m en t in C ey lon  ” . H a v in g  regard 
to  that, it  seem s to  m e , th a t it  is n ot open  to  m e  to  h old  otherw ise than  
th at it  is th e in ten tion  o f  th e leg islature w h ich  is ad equ ate ly  im p lem en ted  
by  th e language o f  th e regu lations, to  p reven t any  em p loyee  o f  th e  
A d m ira lty , irrespective  o f  th e  term s o f  h is con tra ct , fro m  leavin g  h is  
em p loym en t w ith ou t prior w ritten  con sen t. T h at- being  so, I  a m  o f  
op in ion  th at th e ap peal m u st b e  a llow ed , the ju d g m en t o f  the M agistra te  
6et aside and  th e resp on d en t con v ic ted  o f  th e o ffen ce  w ith  w h ich  h e is  
charged.

I  w ou ld  add th at learned  C row n C ounsel h im se lf stated  th at th is ca se  
w as on ly  regarded  as o f  im p ortan ce  in v iew  o f  th e lega l issue in volved . 
O n the m erits it  w ou ld  seem  to  b e  u n fortu nate th at th is particu lar 
respondent shou ld  h ave been  p u t to  su ch  in con v en ien ce .

H av in g  regard to  th e circu m stan ces  o f  the case , 1 am  o f  op in ion  th at a 
purely  n om inal pen a lty  w ill su ffice and I  therefore  im p ose  a fine; o f  R e . 1 
in d efa u lt on e d a y ’ s s im ple  im p rison m en t.

Appeal allowed.


