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Present: Lasce l l e s C.J . and W o o d R e n t o n J . 

C R O N I N G v. T H E A T T O R N E Y - G E N E R A L . 

191—D. G. Badulla, 2,420. 

Arbitration—Legal misconduct—Agreement between parties to refer 
matters in dispute to specified arbitrators—Compulsory reference 
to arbitration by Court—Arbitrator's fee. 

Plaintiff sued the defendant on a contract made between plaintiff 
and the Provincial Engineer of U v a , whereby i t was agreed, inter 
alia, that any matter in dispute should be referred to the arbitration 
of the Director of Public Works. The Court ordered t h e matters 
in dispute to be referred to the Director in terms of the agreement. 
The plaintiff, after the award was filed, moved t o have i t set aside 
on the ground that the arbitrator was guilty of legal misconduct, 
inasmuch as h e h a d approved of a letter written b y t h e Provincial 
Engineer offering t o plaintiff a specified sum in settlement~of his 
claim. 
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Held, tha t the fact that the letter was written w i t h the authority 
of t h e arbitrator (Director of Public Works) d id not amount t o 
misconduct. 

LASCELLES C.J .—The objection is thus t o the qualification of the 
arbitrator, and, if raised a t all, should h a v e been made before the 
conclusion of the arbitration. 

WOOD RENTON J . — A n arbitrator, under such a clause of com
pulsory reference as the appellant's contract contains, is not 
disqualified merely because h e has already a full knowledge of, and 
must t o some extent have formed a n opinion upon, the facts of the 
case. His-appointment cannot b e objected t o on the ground that 
the contract makes h i m i n some measure judge i n his own cause. 
I t can be challenged only o n the ground that there is some reason 
t o suspect that , a t the arbitration itself, h e wil l act unfairly, o 7 

will not b e ready t o revise in the l ight of argument or evidence any 
opinion that h e m a y previously h a v e formed. 

The fact that the arbitrator was a public officer w a s held not t o 
have disentitled h im t o his fee. 

Where a submission to arbitration does not express a contrary 
intention, the arbitrator m a y include t h e amount of - his remunera
t ion in the award. 

rj^HE fac t s are s ta ted in 14 N. L. R. 142. 

H. J. G. Pereira (w i th h i m Guruswamy), for plaintiff, appe l lant . 

Garvin, Acting 8.-G. ( w i t h h i m Akbar, G.C.), for de fendant , 
respondent . 

Cur. adv. vult. 

April 2 4 , 1913 . LASCELLES C . J . — 

T h e c i rcumstances in w h i c h th i s ac t ion w a s brought h a v e a lready 
b e e n s e t o u t more t h a n o n c e i n t h e course of t h e ac t ion , and i t 
i s n o t n o w necessary t o refer t o t h e m i n deta i l . T h e plaintiff 
contrac ted w i t h t h e Provinc ia l E n g i n e e r t o c o n s t r u c t a port ion of 
t h e B a n d a r a w e l a - W e l i m a d a road, a n d s u b s e q u e n t l y brought t h e 
present ac t ion against t h e At torney-Genera l , c la iming d a m a g e s 
for t h e wrongful de terminat ion of t h e contract b y t h e Provinc ia l 
E n g i n e e r and for other relief. 

U n d e r a c lause i n t h e contract , w h i c h provided t h a t d i s p u t e s 
w h i c h m i g h t arise w i t h regard t o t h e e x e c u t i o n of t h e contract 
s h o u l d b e dec ided b y t h e Direc tor of P u b l i c W o r k s , t h e Court 
ordered t h e m a t t e r s in d i s p u t e t o be referred t o t h e Director of 
P u b l i c W o r k s . Agains t th i s order t h e plaintiff appea led u n s u c c e s s 
fu l ly . T h e n t h e Director of P u b l i c W o r k s entered o n t h e arbitration 
a n d publ i shed an award, w h i c h conta ins ' a specif ic finding o n e a c h of 
t h e i s s u e s f ramed b y t h e Court for t h e trial of t h e act ion . T h e 
present appeal i s f r o m a n order of t h e Dis tr ic t Court refus ing t o 
s e t t h e award as ide o n t h e ground of l egal m i s c o n d u c t o n t h e part 
of t h e arbitrator. 
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T h e object ion by t h e Attorney-General that t h e application t o 
se t aside t h e award w a s not brought w i t h i n t h e t i m e l imited by 
sect ion 27 of t h e Arbitration Ordinance, 1866, w a s not pressed. 
B u t I a m of opinion t h a t t h e object ion could not have succeeded, 
i n a s m u c h as , a l though t h e award w a s read in Court in t h e presence 
of the proctors on A u g u s t 7, not i ce wa s served on t h e plaintiff t o 
a t t end on t h e 19th and take not ice of t h e award. T h e latter date , 
I think, should be taken as t h a t on which the award w a s " notified 
to the p a r t i e s . " 

T h e plaintiff endeavoured, in the first place , t o establ ish legal ' 
mi sconduct o n t h e part of t h e arbitrator by m e a n s of the letter E 
wr i t ten b y the Provincial Eng ineer of U v a to t h e plaintiff on 
January 30 , 1911 . This letter , which w a s admit ted ly wri t ten 
w i t h the knowledge of the Director of Publ ic Works , contains an 
offer t o p a y t h e plaintiff t h e s u m of R s . 9 8 3 . 8 6 in s e t t l e m e n t of 
all the plaintiff's c la ims . This s u m , as explained in the let ter and 
in t h e account which w a s filed w i t h the letter , represents the 
saving t o Government wh ich w a s effected by taking the work out 
of the plaintiff's hands . T h e Provincial Engineer has been able t o 
c o m p l e t e t h e work at a lower rate t h a n t h a t s t ipulated for in the 
contract , w i th t h e result that t h e Government saved R s . 983 .86 on 
t h e transact ion. Th i s s u m w a s offered in full s e t t l e m e n t of t h e 
c la im at a date w h e n t h e Director of Publ ic Works had n o t been 
formally appointed, but w a s aware t h a t h e would be appointed. 
T h e offer, as i s s h o w n by t h e Attorney-General ' s le t ter of 
N o v e m b e r 22 , w a s m a d e " w i t h o u t pre judice ." H o w can t h e 
m a k i n g of th i s offer a m o u n t to legal m i s c o n d u c t ? As I under
s tand the plaintiff's argument , it w a s contended t h a t t h e let ter 
proves t h a t the arbitrator, before entering on the award, had m a d e 
himsel f famil iar wi th t h e accounts , and had c o m e to a more or l ess 
definite conclusion on a mat ter connec ted wi th the reference. 

T h e object ion i s t h u s t o t h e qualification of t h e arbitrator, and, 
if raised at all, should have b e e n m a d e before t h e conclusion of the 
arbitration. T h e fact t h a t t h e le t ter E w as wri t ten w i t h the 
authori ty of t h e Director of Publ ic Works clearly does not amount 
to legal m i s c o n d u c t on his part , and no authority has been c i ted t o 
u s wh ich gives any c o u n t e n a n c e t o such a proposition. 

I t is well se t t led t h a t in contracts of this nature the parties have 
n o right t o expec t that t h e engineer to w h o m they h a v e agreed t o 
refer their d i sputes should c o m e to t h e arbitration wi th a mi nd 
entirely clear from preconceived opinions. The contractor in such 
c a s e s i s w e l l aware t h a t t h e . engineer, b y reason of h i s posit ion, i s 
conversant w i t h t h e subject -matter of the d ispute , and, being 
h u m a n , h e m a y h a v e formed or expressed opinions as t o the meri t s 
of t h e d i spute ; w h a t t h e contractor has a right t o expect is that the 
engineer should g ive a fair consideration t o t h e fac t s and arguments 
and give a fair decis ion on t h e m ; t h a t h e should not h a v e m a d e u p 
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h i s m i n d so as n o t t o b e open t o c h a n g e it o n a r g u m e n t . I n 
Jackson v. Barry Railway Company,1 t h e engineer , bo th before 
a n d after t h e d i spute w a s referred t o h i m , h a d expres sed a dec ided 
v i e w w i t h regard t o t h e m a t t e r i n d i spute , y e t t h e Court, o n t h e 
pr inc ip le w h i c h I h a v e endeavoured t o s t a t e , refused t o s t a y t h e 
C o m p a n y from proceeding w i t h t h e arbitration. T h u s , e v e n if t h e 
l e t ter E c a n be regarded as a n express ion of opinion w i t h regard 
t o a m a t t e r i n d i spute in t h e arbitration, w h i c h certa in ly i s n o t t h e 
c a s e , i t wou ld n o t b e fata l t o t h e va l id i ty of t h e award . 

T h e o ther ground of l egal m i s c o n d u c t s u g g e s t e d is t h e arbitrator's 
o m i s s i o n t o no t i ce a n admiss ion , w h i c h is s t a t e d i n t h e plaintiff 's 
affidavit of February 20 , 1913 , t o h a v e b e e n m a d e b y C r o w n Counse l 
Akbar t o t h e effect t h a t t h e s u m of E s . 710 , w h i c h is c l a i m e d by t h e 
d e f e n d a n t a s a pena l ty , w a s n o t rightly i m p o s e d , and o u g h t t o be 
remi t t ed . Mr. Akbar h a s expla ined w h a t ac tua l ly occurred w i t h 
regard t o th i s s u m , a n d I ent ire ly accept h i s exp lanat ion . T h e 
ques t ion w a s one of c u m u l a t i v e penal t i es , a n d Mr. Akbar ' s s t a t e m e n t 
w a s t o t h e effect t h a t if the t w o s u m s of R s . 1 ,100 a n d R s . 3 , 0 9 8 . 8 6 
w e r e forfeited, i t w a s immater ia l w h e t h e r t h e further p e n a l t y of 
R s . 710 w a s wrongly c la imed . I t i s c lear t h a t n o q u e s t i o n of l egal 
m i s c o n d u c t arises in respec t of th i s m a t t e r , and i t i s n o t s u g g e s t e d 
t h a t t h e award should b e r e m i t t e d t o t h e arbitrator for further 
adjudicat ion in th i s respect . 

W i t h regard to. t h e arbitrator's fee , i t i s n o t c o n t e n d e d t h a t t h e 
a m o u n t is o therwise t h a n reasonable , but i t i s c o n t e n d e d t h a t , 
i n a s m u c h as t h e arbitrator is a publ ic officer, i t w a s his d u t y t o g ive 
h i s serv ices as arbitrator i n contracts of this n a t u r e w i t h o u t charge . 
I s e e no reason for depart ing from t h e general rule t h a t , where t h e 
s u b m i s s i o n does n o t express a contrary i n t e n t i o n , t h e arbitrator m a y 
inc lude t h e a m o u n t of h i s remunerat ion in t h e award. 

T h e appeal , therefore, ent ire ly fai ls a n d shou ld b e d i s m i s s e d , 
a n d I do n o t unders tand t h e Crown t o press for t h e cos t s of t h e 
appeal . 

1913. 

•WOOD EENTON J . — 

A prel iminary object ion t o t h e hear ing of th i s appeal w a s raised 
b y t h e A c t i n g Sol ic i tor-General . H e c o n t e n d e d that t h e appe l l an t ' s 
appl icat ion t o s e t as ide t h e award h a d n o t b e e n m a d e , a s required 
by sec t ion 27 of t h e Arbitrat ion Ordinance , 1866 ( N o . 15 of 1866), 
w i t h i n t e n d a y s after i t h a d b e e n s u b m i t t e d t o t h e Court a n d notif ied 
t o t h e part ies . Th i s object ion i s , in m y opinion, u n t e n a b l e , a n d 
t h e Sol ic i tor-General abandoned i t in a r g u m e n t . T h e journal 
entr ies s h o w t h a t w h i l e t h e award w a s read in o p e n Court in t h e 
presence of t h e part ies o n both s ides o n A u g u s t 7, t h e proctors and 
t h e Court i tself cons idered t h a t notif ication to t h e plaintiff-appel lant 

i (1893) 1 Chan. 238. 
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w a s necessary . T h e appel lant w a s , i n fact , notified t o appear i n 
Court and hear t h e award o n A u g u s t 28 . T h e application t o s e t 
as ide t h e award w a s m a d e on A u g u s t 20 . I t is no t necessary t o 
dec ide whether , under sect ion 27 of^. Ordinance N o . 15 of 1866, 
communica t ion of an award to t h e proctor of a party is sufficient. 
T h e appel lant here w a s ent i t led t o a s s u m e from t h e act ion of t h e 
Court itself t h a t h e would h a v e t e n days from t h e da te of the 
notif ication for A u g u s t 2 8 t o consider whether or n o t t h e award 
should be impeached . 

T h e meri t s of t h e present appeal m a y be dealt w i th very briefly. 
W e are n o t here concerned wi th t h e quest ion whether t h e award of 
t h e arbitrator is right on t h e ev idence . The only point for deter
minat ion is whe ther h e h a s b e e n gui l ty of " misconduct " in t h e 
sense in w h i c h the t erm is used in t h e law of arbitration. T h e 
appel lant rel ies on t w o grounds of al leged " misconduct " : first, 
t h a t b y sanct ioning t h e offer contained in Mr. E m e r s o n ' s le t ter E , 
t h e arbitrator had prejudiced t h e appel lant ' s case to s u c h an e x t e n t 
as t o disqualify h imsel f for conduct ing t h e arbitration; and in t h e 
n e x t p lace , t h a t h e had not g iven judgment in t h e appel lant ' s 
favour for t h e s u m of E s . 983 .36 , wh ich it w a s al leged had been 
admi t t ed in t h e le t ter E t o b e due t o h i m , and t h e further s u m of 
E s . 710 , wh ich Mr. Akbar, w h o appeared as counsel- for t h e Crown 
at t h e hearing of t h e arbitration, had considered o ught not t o h a v e 
b e e n charged as l iquidated d a m a g e s . 

N o authority w a s c i ted to us , nor a m I aware of any, which would 
ent i t l e us t o hold t h a t t h e subject -matter of t h e s e al legations, e v e n 
if es tabl i shed as fac t s , wou ld a m o u n t to " misconduct " in t h e eye of 
t h e law. If t h e arbitrator had displayed such a bias as wou ld 
incapac i tate h i m from act ing, t h e appel lant should h a v e m o v e d t h e 
Court t o revoke t h e order of reference. If h e failed t o deal in h i s 
award w i t h m a t t e r s fal l ing wi th in i ts scope , there ought t o h a v e 
b e e n a m o t i o n t o t h e Court t o refer t h e award t o h i m for further con
sideration. B u t t h e ev idence does not , in m y opinion, substant ia te 
either of the a l legat ions in quest ion as mat ter of fact . T h e arbitrator 
in t h e present c a s e is t h e Director of Publ ic Works . Le t t er E w a s 
n o t wr i t ten by h i m personal ly . I t w a s a let ter by Mr. E m e r s o n , t h e 
Provincial Eng ineer . T h e Distr ict J u d g e s ta ted t h a t i t w a s 
authorized b y t h e Director of Publ ic Works . B u t there is no th ing 
in t h e ev idence t o show t h a t b e conducted any personal examinat ion 
in to t h e s t a t e of t h e accounts as b e t w e e n t h e Government and t h e 
appel lant , or did more t h a n sanct ion an offer of compromise m a d e by 
h i s subordinate . Moreover , at t h e t i m e t h e le t ter E w a s wri t ten , 
whi l e t h e Dis tr ic t Court and t h e S u p r e m e Court in appeal had 
decided t h a t there m u s t b e a reference under t h e contract t o t h e 
Director of Pu b l i c W o r k s , t h e lat ter had n o t in fact b e e n appointed 
arbitrator b y t h e Court. There w a s noth ing illegal or improper 
in h i s approving of an offer of compromise w h i c h , if accepted , 



( 285 ) 

w o u l d h a v e rendered t h e arbitration u n n e c e s s a r y . T h e pos i t ion of 
arbitrators under contracts o f - t h i s character h a s b e e n w e l l s e t t l e d 
b y a series of dec i s ions , of w h i c h o n e of t h e l a t e s t and t h e m o s t 
interest ing i s Ives & Barker v. Williams.1 T h e principle w a s 
there in effect laid d o w n t h a t a n arbitrator, under s u c h a c lause of 
compulsory reference as t h e appe l lan t ' s contract conta ins , i s n o t 
disqualif ied m e r e l y b e c a u s e h e h a s a lready a ful l k n o w l e d g e of, a n d 
m u s t t o s o m e e x t e n t h a v e formed a n opinion up on , t h e fac t s of t h e 
case . H i s a p p o i n t m e n t c a n n o t b e objec ted t o o n t h e ground t h a t 
t h e contract m a k e s h im in s o m e m e a s u r e judge in h i s o w n cause . 
I t c a n b e cha l l enged on ly o n t h e ground t h a t there is s o m e reason t o 
s u s p e c t t h a t , a t t h e arbitration itself, h e wi l l ac t unfairly, or wi l l n o t 
b e ready t o revise in t h e l ight of a r g u m e n t or e v i d e n c e any op in ion 
t h a t h e m a y prev ious ly h a v e formed. I n Ives & Barker v. Williams 1 

L i n d l e y L . J . t h u s expla ins t h e grounds o n w h i c h contractors s u b m i t 
t o b e bound b y s u c h s tr ingent provis ions of c o m p u l s o r y reference , 
as w e find in th i s case , t o an engineer or o ther officer of t h e party 
w i t h w h o m t h e contract is m a d e : — 

The explanation of i t is t o b e found in two circumstances. First of 
all, competit ion for this k ind of work is very keen, and contractors com
pete wi th each o t h e r ; a n d in the second place, i t has been ascertained 
b y long experience that engineers of the highest character m a y b e 
trusted, and, when a contractor enters in to such a very stringent provi
sion as this , h e knows the m a n h e has t o deal wi th If h e h a d 
not confidence, he would not submit t o i t ; but knowing the engineers 
h e does submit t o i t , because h e has confidence i n them, a n d knows t h a t 
t h e y can be trusted, even although i t is their d u t y t o look after the work 
of t h e contractor, t o deal ̂ fairly w i t h him i n case of a dispute which 
is in substance, although not i n form, a dispute be tween t h e contractor 
a n d themselves. 

I t i s obv ious t h a t t h e appe l lant c a n n o t draw from le t ter E any 
sugges t ion of bias w h i c h w o u l d a m o u n t t o disqual i f icat ion w i t h i n t h e 
m e a n i n g of t h e l a w as I h a v e j u s t endeavoured t o exp la in i t . 

T h e subsequent correspondence b e t w e e n t h e part ies , coup led w i t h 
t h e s t a t e m e n t m a d e t o u s b y Mr. Akbar from t h e B a r as t o w h a t h i s 
o w n a t t i tude had b e e n t o t h e ques t ion of t h e a l l o w a n c e of t h e s u m s 
of B s . 983 .36 and R s . 710 at t h e hear ing , and w i t h t h e i s s u e s 
a c c e p t e d b y both s ides and founded o n t h e appe l lan t ' s p la int , s h o w s 
b e y o n d all doubt t h a t t h e de fendant - re spondent did n o t w a i v e t h e 
content ion of t h e Crown t h a t t h e appe l lant h a d forfeited, b y t h e 
non-ful f i lment of h i s contract , sufficient a m o u n t s i n t h e w a y of 
secur i ty m o n e y and re tent ion m o n e y t o absorb t h e s e a l l o w a n c e s . 
L e t t e r E Was clearly wr i t t en , and w a s unders tood b y t h e appe l lan t 
t o h a v e b e e n wr i t t en , as a n offer w i t h o u t prejudice . T h e arbitrator 
w a s therefore in n o w a y b o u n d , nor i n d e e d w a s h e ent i t l ed , in v i e w 
of t h e course w h i c h t h e c a s e took at t h e hear ing before h i m , t o 
a l low t h e s e i t e m s i n t h e appe l lant ' s favour, and t h e i s s u e s t h e m s e l v e s 

i (1894) Z Ch. 478. 
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compe l h i m t o deal w i t h t h e ques t ion whether t h e security and t h e 
retent ion m o n e y had b e e n forfeited. E v e n if, therefore, an im
proper failure t o deal w i t h such mat ters would h a v e amounted t o 
" m i s c o n d u c t , " t h e ev idence is who l ly insufficient to show that a n y 
s u c h failure took p lace . T h e objection t o the arbitrator's fee w a s 
scarcely pressed, and is untenable . 

T h e appeal m u s t , in m y opinion, be d i smissed . I would d ismiss 
i t w i thout cos t s , for w h i c h I understand t h a t t h e Crown does not 
press . 

Appeal dismissed. 


