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Cheque— Action instituted by payee against drawer for recovery of sum due thereon—  
Averments of presentment for payment and notice of dishonour— Imperative 
rigi:iren:e.nts—Bills of Exchange Ordinance (Cap. S2), ss. 45, 46 (J), 46 (2), 
46 (2) (e), 46 (3), 4S, 49, 50, 50 (2) (6), 9S (2).

W h e r e , in  tin a c t io n  u p o n  a  ch e q u e , th e  p la in t  c o n ta in s  n o  a v e r m e n t  o f  
p re se n tm e n t  fo r  p a y m e n t  or  o f  n o t ic o  o f  d is h o n o u r , o r  o f  a n y  c ir cu m sta n ce s  
s h o w in g  th a t  th e se  essentia l re q u ire m e n ts  w ero d is p e n s e d  w it h , a n d  n o  issu es 
o re  r a ise d  a t  t h o  tr ia l o n  a n y  o f  these m a tte r s , th e  a c t io n  m u s t  fa i l  in limine.

A p p e a l  fr o m  a  ju d g m e n t  o f  th e  D is t r ic t  C ou rt, M a ta le .

Vernon Jonklaas, Q.C., w ith  P. Edussuriya, f o r  th o  p la in t iff -a p p e lla n t .

N . R . M . Daluwatte, w ith  Kosala Wijayatilake, f o r  th e  d e fen d a n t- 
re sp o n d e n t.

Cur. adv. w it.

N o v e m b e r  1 3 ,1 9 6 9 . W e e r a m a n t r y , J .—

T h e  p la in t if f -a p p e lla n t  sues tho d e fe n d a n t-r e sp o n d e n t  in  th is  case  fo r  
th o  r e c o v e r y  o f  a  su m  o f  R s . 1 2 ,0 0 0 /- a n d  in te r e s t  th e re o n  o n  th o  basis  
th a t  T h e  su m  o f  R s .  1 2 ,0 0 0 /- w as b o rro w e d  a n d  r e ce iv e d  b y  th e  d e fe n d a n t  
fr o m  h im  u p o n  a  c h e q u e  fo r  R s .  1 2 ,0 0 0 /- d ra w n  b y  th e  d e fe n d a n t in  h is  
fa v o u r .



256 W EERAM ANTRY, J .— Senanayaie v. Abdul Coder

T h e ro  a p p e a r e d  t o  m e  t o  b o  so m e  ro o m  fo r  a r g u m e n t  in  th is  case , 
h a v in g  r e g a rd  t o  t h e  a v e rm e n ts  in th e  p la in t , th a t  th e  a c t io n  in stitu ted  
m a y  p e rh a p s  b o  c o n s tr u e d  as a n  a c t io n  fo r  m o n e y  le n t  a n d  a d v a n ce d  
ra th er  th a n  o n e  u p o n  a  b ill o f  ex ch a n g e . H o w e v e r , b o t h  p a r t ie s  seem  to  
h a v e  p r o c e e d e d  a t  a ll s ta g es  o n  th e fo o t in g  th a t  th e  a c t io n  w a s  o n e  u p o n  
th e  c h e q u e  a n d  s u m m a r y  p ro ce d u re  w a s a c c o r d in g ly  fo l lo w e d . F u rth er, 
learn ed  Q u een ’ s C o u n se l ap p earin g  fo r  th e  p la in t iff -a p p e lla n t  has also 
c o n c e d e d  th a t  th is  a c t io n  is a n  a ction  u p o n  th e  c h e q u e , a n d  i t  is th ere fore  
u p o n  th is  ba sis  t h a t  I  p r o c e e d  to  con s id er  th e  leg a l q u e st io n s  in v o lv e d .

T h e  p la in t  c o n t a in s  n o  a v erm en t o f  p r e se n tm e n t  o r  o f  n o t ic e  o f  
d ish on ou r, o r  o f  a n y  c ircu m sta n ces  sh ow in g  th a t  th e se  essentia l 
req u irem en ts  h a d  b e e n  d isp en sed  w ith , n o r  w ere  a n y  issu es ra ised  a t 
th e tr ia l o n  a n y  o f  th e se  m a tters .

O n  th e  q u e s t io n  o f  p resen tm en t i t  w o u ld  a p p e a r  h o w e v e r  to  b e  the 
p o s it io n  o f  th o  p la in t i f f  th a t  h o  w as in  th e c irc u m sta n ce s  o f  th is  case 
e x cu se d  fr o m  th is  re q u ire m e n t . H o  has s ta ted  in  In's e v id e n c e  th a t  h e  
d id  n o t  p re se n t th e  c h e q u e  to  th e  ba n k  fo r  th e  rea son , inter alia, th a t  tho 
d e fe n d a n t h a d  a s k e d  h im  n o t  to  presen t i t  a s h o  w a s  p re sse d  f o r  m o n e y . 
T h e lea rn ed  D is t r ic t  J u d g e , th ou gh  n o t  o b lig e d  t o  d o  so  in  v ie w  o f  th e 
a b se n ce  o f  a n  issu e  o n  th e  qu estion , has g iv e n  h is  m in d  to  th o  p la in t if f ’s 
su ggestion  th a t  p r e se n tm e n t  h a d  been  w a iv e d . U p o n  a n  e x a m in a tio n  o f  
th e  p la in t if f ’s e v id e n c e  th e  learn ed  D is tr ic t  J u d g e  h as q u ite  r igh tly  
co n c lu d e d  th a t  a  r e q u e s t  b y  th e  d e fe n d a n t n o t  t o  p r e se n t  h is  ch eq u es 
fo r  p a y m e n t  as h e  w a s  sh o r t  o f  fu n d s d id  n o t  ju s t i fy  th e  n on -p resen tm en t 
o f  th e  ch eq u e , f o r  s u c h  a  s ta tem en t is q u ite  d iffe r e n t  fr o m  a  statem en t 
th a t th e  leg a l r e q u ire m e n t  o f  p resen tm en t fo r  p a y m e n t  as  a  p re -req u is ite  
t o  a c t io n a b il ity  is  b e in g  w a iv ed .

A g a in , o n  th o  q u e s t io n  o f  n o tice  o f  d ish on ou r, th e ro  is a n  a v erm en t in 
the p la in t  th a t  b y  a  n o t ic e  th e  p la in tiff  d e m a n d e d  th e  su m  d u e  fro m  th e  
d e fen d a n t. T h is  o f  co u rse , is n o t  a n o t ic e  o f  d is h o n o u r , a n d  is n o  
su b stitu te  fo r  th e  a v e r m e n t  th ere o u g h t  to  h a v e  been , that- th e  ch eq u e  
was d ish o n o u re d  a n d  th a t  n o tie o  th e r e o f  w a s  d u ly  g iv e n  t o  th e 
d e fen d a n t.

T h o  la w  o n  th o  n e ce s s ity  fo r  p r o v in g  p re se n tm e n t o r  a n y  excu ses 
th ere for  as  w e ll a s d is h o n o u r  o r  a n y  excu ses th e r o fo r  is c le a r  a n d  w ell 
settled . I t  is s o m e w h a t  rem ark ab lo  th a t  a lth o u g h  th o  im p o rta n ce  o f  
these m a tters  as p re -re q u is ite s  to  th o  su ccess o f  a  c la im , in  su ch  in stan ces 
as th e y  are  re q u ire d , h as b een  stressed  tim o  a n d  a g a in  b y  o u r  C ou rts  fo r  a 
cen tu ry  a n d  a  h a lf , a n d  a lth o u g h  th e  im p orta n ce  o f  p le a d in g  su ch  fa c ts  has 
likew ise been  stre sse d , w e  a ll t o o  o fte n  com e  u p o n  p le a d in g s  ign orin g  
these requ isites a n d  tr ia ls  c o n d u cte d  as th ou gh  th e y  d id  n o t  e x is t . T hese 
decis ion s , as w ill b o  o b s e rv e d , reach  b a ck  to  a  tim e  p r io r  to  th e  co d ifica t io n  
in  1SS2 o f  th e  E n g lis h  la w  rela tin g  to  B ills  o f  E x c h a n g e , f o r  u n d er th e 
E n g lish  C o m m o n  la w  as w ell th is w as th o a c c e p te d  p o s it io n . In d eed
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th e y  rea ch  b a ck  t o  a  t im e  e v e n  p r io r  to  th e  C iv il L a w  O rd in a n ce  X o .  5  

o f  1S52 w h ich  b y  se c t io n  2 requ ired  o u r  C ou rts  t o  a p p ly , in  q u e s t io n s  

re la t in g  to  bills o f  e x ch a n g e , p ro m isso ry  n o te s  a n d  ch eq u es , th e  sa m e la w  

th a t  w o u ld  be a p p lie d  in  E n g la n d  in  th o  lik e  ca se  a t  th e  co rre sp o n d in g  

p e r io d ,

' T h u s , as ea r lj- as 1S21, a t im e  lo n g  a n ter io r  to  th e  C iv il L a w  O rd in a n ce , 

th is  C o u r t  d e c id e d  in  Boyd v. Bencll1 (1 S 2 0 -3 3 ) R a m . 2 4  th a t  a  d ra w e r  o f  a 

b ill o f  e x ch a n g e  p a j ’abl© to  a  th ird  p a r ty  is e n tit le d  to  n o t ic e  o f  d ish o n o u r . 

T h e  C o u r t  th ere  o b s e rv e d  th a t  n o  p r o o f  h a v in g  b e e n  m a d e  th a t  th e  d ra w er  

h a d  re ce iv e d  n o t ic e  o f  d ish on ou r, to  w h ich  h e w a s e n tit le d , th cro  w o u ld  be  

a  v a lid  o b je c t io n  to  th e  c la im , a n d  h a d  th e  a c t io n  b een  fo u n d e d  o n  th a t  

o n ly , th e  p la in t if f ’ s lib e l w o u ld  h a v e  b een  d ism issed .

P a ss in g  n e x t  t o  th e  p e r io d  b e tw een  th o  e n a c tm e n t  o f  th e  C iv il L a w  
O rd in a n ce  a n d  1SS2, th e  y e a r  o f  c o d ific a t io n  o f  th e  E n g lish  la w , w e  see 
n u m e ro u s  d ec is ion s  in d ica t in g  th a t  th e req u irem en ts  o f  n o t ic e  o f  d ish o n o u r  
a n d  p re se n tm e n t w ere  w ell re cog n ised  b y  ou r  C ou rts  as p re -re q u is ite s  t o  
a c t io n a b il ity .  P o r  ex a m p le , in  1871 D . C. C o lo m b o  5 6 5 3 3 —  (1S 71) V a n d . 
1 6 5 — th is  C ou rt, c it in g  th e  5 th  ed it ion  o f  B jd e s  on  B ills , h e ld  th a t  w h ere  a  
d e b t o r  in d orses  a n o te  o f  a  th ird  p a r ty  t o  h is  c re d ito r  th e  la tte r  ca n n o t 
su e  f o r  h is  d e b t  w ith o u t  p r o v in g  p re se n tm e n t a n d  n o t ic e  o f  d ish o n o u r . 
S o  a lso  in  W  eerapjpah Chelly v. dc Silva 2 (1SS4) 6 S . C. C. S2 B u rn s id e , 
C .J . h e ld  th a t  th e  p lea d in g s  a g a in st th e  la s t  in d o rse r  d is c lo se d  n o  ca u se  o f  
a c t io n  as  th e j ’ fa i le d  to  a v er  a m o n g  o th e r  m a tte rs  p re se n tm e n t fo r  
p a y m e n t  a n d  d u e  n o t ic e  o f  d ish on ou r. T h is  ca se  is o f  so m e  sp ecia l 
in te re s t  in  v iew  o f  c e rta in  v e r y  c a u s tic  o b s e rv a t io n s  m a d e  b y  th e  C h ie f 
J u s t ic e  in  rega rd  t o  th o  d r a ft in g  o f  th e  p lea d in g s .

B e tw e e n  1S82, th e  y e a r  o f  e n a c tm e n t o f  th e  B ills  o f  E x ch a n g e  A c t  in  

E n g la n d , a n d  1927, w c  d ir e c t ly  a p p lie d  th e  p r o v is io n s  o f  th e  E n g lish  

A c t .  T h u s  in  th e  y e a r  1907 th e  C ou rt in  Karuppen Chilly v. Palan iappa 
Chclty* (19 07 ) 10 X .L .R .  27S  a p p lie d  se c t io n  S7 (1) o f  th e  E n g lish  A c t  o f  

1SS2 a n d  re q u ire d  p re se n tm e n t o f  a n o te  p layable  a t  a p a rt icu la r  p la ce , 

u n less th ere  w as som e, ex cu se  fo r  n o t  so  d o in g . A p p ly in g  th is  p r in cip le , 

th o  m a k e r  w as h e ld  n o t  lia b le  w h en  th e  n o te  w a s n o t  so  p resen ted . 

A p p o s it e  t o  th e  p re se n t case  th o  C o u rt  o b s e r v e d  th a t  th o u g h  it  w as 

in c lin e d  t o  th in k  th a t  th o  case  sh ou ld  b e  se n t  b a ck  f o r  th e  fra m in g  

.o f  a  n e w  issuo o n  th e  q u e st io n  w h e th e r  th ere  w as an  e x cu s o  fo r  

n o n -p re se n tm e n t , o n  re co n s id e ra tio n  it  th o u g h t  th a t  th e  p a rtie s  sh o u ld  

b o  h e ld  to  th o  issues w h ich  th e y  h a d  fr a m e d  a n d  a c c e p te d , a n d  th a t , 

in  th e  a b se n co  o f  su ch  a n  issue, th e  a p p e a l sh o u ld  b e  a llo w e d  a n d  t h e ' 

a c t io n  d ism issed .

* (1S20-33) Ram. 21. ' ‘  (1SS4) 6 S. C. C. 82.
' (1907) ION.  L. R. 278.
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S o  a lso  in  19 17  W o o d  R e n to n , C .J . o b s e r v e d  th a t  p re se n tm e n t f o r  
p a y m e n t  a n d  n o t ic e  o f  d ish on ou r  w ere  c o n d it io n s  p r e ce d e n t  t o  a  r ig h t o f  
a c t io n  a g a in s t  th e  in d orser  o n  a  p r o m is s o r y  n o t e  a n d  th a t  th e  b u rd en  o f  
sh o w in g  th a t  th o s e  co n d it io n s  h a d  been  c o m p lie d  w ith  rested  u p o n  th e  
p la in t if f  (Murugappa Ghetty v. de Silva1 (1 9 1 6 ) 2  C .W .R . 33 ).

I t  is a lso  im p o r t a n t  t o  n o te  th a t  w h en  th e  C iv il P r o ce d u r e  C od e  w a s 
e n a c te d  in  18S9 th e  E n g lish  la w  h a d  b e e n  c o d if ie d  b y  th e  A c t  o f  1SS2 ; 
a n d  th e  C iv il  P r o c e d u r e  C ode, th ro u g h  th e  se v e ra l sp ecim en  p la in ts  
c o n ta in e d  in  its  first- sch ed u le , m akes i t  q u ite  c le a r  th a t  th ese  p r in cip les , 
w h ich  h a d  o r ig in a te d  in  th e  E n g lish  C o m m o n  la w , h a d  been  ta k en  o v e r  b y  
o u r  le g a l s y s t e m . I t  w ill be  seen  th a t  in  s e v e ra l o f  th ese  sp ecim en s , 
w h ere  i t  is  n e ce s sa r y  in  la w  to  p le a d  p r e s e n tm e n t  o r  a n  ex cu se  th e re fo r  
o r  n o t ic e  o f  d is h o n o u r , su ch  a v erm en ts  a re  e x p re s s ly  m a d e . S h o r t ly  
a fte r  its  in t r o d u c t io n , w e  fin d  C larence, J .  o b s e r v in g  in  Sadeyappa Chetly v. 
Lawrence 2 (1 8 9 2 ) 2 C .L . R e p s . 3 th a t  a c c o r d in g  to  th e  ru les o f  p le a d in g  
la id  d o w n  in  th e  C iv il P ro ce d u re  C od e  a n  e x cu s e  f o r  n o n -p re se n tm e n t o f  a  
p r o m is s o r y  n o t e  o r  a  w a iv e r  o f  p re se n tm e n t m u s t  b e  sp e c ia lly  p le a d e d  
b y  a  s t a te m e n t  o f  th e  fa c ts  re lied  o n . I t  w a s  fu rth e r  h e ld  in  th a t  
case  th a t  e v id e n c e  w o u ld  n o t  b e  a d m iss ib le  o n  a  q u e st io n  o f  ex cu se  o r  
w a iv e r  o f  p r e s e n tm e n t  in  th e  a b sen ce  o f  th e  n ecessa ry  a v erm en ts  in  
th e  p la in t .

N o  c h a n g e  w a s  b r o u g h t  a b o u t  in  r e s p e c t  o f  th ese  m a tters  b y  th e  
e n a c tm e n t  in  1927  o f  th e  B ills  o f  E x ch a n g e  O rd in a n ce , in  p r a c t ic a lly  th e  
sam e te rm s  a s  th e  E n g lish  sta tu te , w ith  th e  p r o v is io n  a lso , in  S e ctio n  
9 8  (2 ), th a t  th e  ru les  o f  th e  C om m on  la w  o f  E n g la n d , in c lu d in g  th o  la w  
m erch a n t, sh a ll a p p ly  to  b ills  o f  e x ch a n g e , p r o m is s o r y  n o te s  a n d  ch eq u es , 
sa vo  in  so  fa r  as t h e y  w ere in con s isten t w ith  th e  e x p re ss  p ro v is io n s  o f  th e  
O rd in a n ce  o r  a n y  o th e r  en a ctm en t fo r  th e  t im e  b e in g  in  fo r ce .

I t  w o u ld  b e  w e ll a t  th is  p o in t  to  r e fe r  b r ie fly  t o  th e  p rov is ion s  o f  th is  
s ta tu te  in  w h ich , a lo n g  w ith  th o  C ivil P r o c e d u r e  C od o , ou r  la w  re la tin g  
to  th e  m a tte rs  u n d e r  d iscu ssion  is n o w  c o n ta in e d .

S e c tio n  4 5  o f  th e  B ills  o f  E x ch a n g e  O rd in a n ce  requ ires  th a t  a bill be  
d u ly  p re se n te d  f o r  p a y m e n t in  default- o f  w h ich  th o  d raw er a n d  th e  
in d orsers sh a ll b e  d isch a rg ed . T h e  sa m e s e c t io n  m a k e s  d e ta iled  p ro v is io n s  
in  r e g a rd  t o  th e  m a n n er  o f  d u e  p re se n tm e n t o f  a  b ill . S ection  46  (1 )  
p r o ce e d s  t o  e n u m e ra te  th e  c ircu m sta n ces  in  w h ic h  d e la y  in  p resen tm en t 
is  e x cu se d  a n d  section 4 6  (2 ) th o  c ircu m sta n ce s  w h en  i t  is d isp en sed  w ith . 
O ne o f  th e  m o d e s  in  w h ich  p resen tm en t is  d is p e n se d  w ith  is s ta te d  in  
se c t io n  4 6  (2 ) (e) t o  b e  w a iv e r  o f  p resen tm en t, e x p re s s  o r  im p lied . S e ctio n  
46 (3 ) g o e s  o n  to  s ta to  th a t  th e fa c t  th a t  th o  h o ld e r  h a s  reason  to  b e liev e  
th a t th e  b i l l  w ill, o n  p resen tm en t, b o  d is h o n o u r e d , d oes  n o t  d isp en se  
w ith  th e  n e ce s s ity  fo r  p resen tm en t.

1 (1916) 2  C. W. R. 33. (1892) 2 C. L. Repe. 3.
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I t  w ill b o  seen  fr o m  th ese  p r o v is io n s  th at i t  is n e ce ssa ry  f o r  a  p la in t if f  

su in g  a  d raw er  u p o n  th e  c h e q u e  to  sh ow  th a t  th ere  w a s p r e se n tm e n t  a n d  

6inco h e  w o u ld  o r d in a r ily  fa il in  d e fa u lt  o f  p r o o f  o f  p r e se n tm e n t  ho 

m u st in  th e  e v e n t  o f  th ere  b e in g  n o  p resen tm en t p r o v e  th e  c ircu m sta n ce  

d isp en sin g  w ith  th is  req u irem en t.

L ik e w ise  se c t io n  4 8  se ts  o u t  th e  req u irem en t o f  n o t ic e  o f  d ish o n o u r  

w h ich  m u st bo g iv e n  to  th e  d ra w e r  a n d  each  in d orser , in  d e fa u lt  o f  w h ich  

draw ers a n d  in d orsers  aro  d isch a rg ed . H ere  a g a in  e la b o r a te  ru les 

a ro  la id  d o w n  as to  n o t ic e  o f  d ish on ou r  (s e c t io n  49 ) a n d  se c t io n  50 

sta tes  w h en  d e la y  in  su ch  n o t ic e  is e x cu sed  o r  d isp e n se d  w ith . S e ctio n  

5 0  (2 ) (b) sh ow s th a t  in  reg a rd  to  th is  m a tte r  as  w ell, th e re  m a y  bo 

w a iver, ex p ress  o r  im p lied .

In a sm u ch  as an  a c t io n  w o u ld  fa il in  th e  a b se n ce  o f  s u c h  a  n o t ic e , it 

b ecom es  c lear  th a t , a s  in  th e  ca se  o f  p resen tm en t, i t  is  in c u m b e n t  on 

th e  p la in t iff  to  p r o v e  su ch  n o t ic e , o r  w h ere  it  h as n o t  b e e n  g iv e n , 

c ircu m sta n ces  w h ich  in  la w  d isp en se  w ith  th is  req u irem en t.

W e  see  th en  th a t  th e  la w  ex p ressly  co n te m p la te s  w a iv e r  o f  th ese  

s ta tu to r y  r e q u ir e m e n t s ; a n d  th e  n ecessity  fo r  p le a d in g  a n d  r o v in g  a 

m a tte r  o f  w a iv er  is re lied  u p o n , is se lf-ev id en t. A s  L o r d  W r ig h t  o b s e rv e d  

in  Edridge v. Ruslomji1, (1933 ) A . I . R .  P r iv y  C o u n cil 2 3 3  a t  23 6 , w a iv e r  

is a m a tte r  th a t  d e p e n d s  o n  e v id e n ce  o f  fa c t  a n d  w h e re  w a iv e r  is re lied  

o n , i t  sh o u ld  b e  p le a d e d  a n d  an  issue d ire c te d  th e re o n , so  as t o  a ffo rd  

th e  o th e r  p a r ty  an  o p p o r tu n ity  to  a d d u ce  su ch  e v id e n c e  as h e th in k s  

p ro p e r .

P a ss in g  n o w  to  th e  m o re  r e ce n t  d ecis ion s  on  th e  s u b je c t ,  th is  C ou rt 

h a s  e x p re s s ly  s t a le d  th a t  in  an  a ction  on  a p r o m is s o r y  n o te  w h ere  

p re se n tm e n t fo r  p a y m e n t  is n ecessary  to  m a k e  th e  m a k e r  a n d  th e  

in d orser  lia b le , it  is  a  n ecessa ry  a v erm en t in  th e  p la in t  th a t  th e  p ro m is so ry  

n o te  w a s d u ly  p re se n te d  fo r  p a y m e n t a n d  w a s d is h o n o u r e d  (Ceylon 
Estate Agencies and Warehousing Co. Ltd. v. de A lw is2 (1 9 6 6 ) 70  N . L .  R . 

31 a t  39 ). T h is  C o u r t  fu rth e r  o b serv ed  th a t  i f  th ere  w a s  a n y  e x cu se  fo r  

n o t  p resen tin g  th e  p ro m is so ry  n o te  fo r  p a y m e n t , su ch  e x c u s e  sh o u ld  b e  

p le a d e d  a n d  th a t  i f  th e  C ou rt w a s to  ta k e  a  lib era l v ie w  o f  th e  p lea d in g s  

th e  d e fe c ts  sh o u ld  a t  least, b e  cu re d  b y  ra is in g  th e  a p p r o p r ia te  issu es on  

th ese  m a tte rs  a t  th e  tr ia l, u n less th ese  fa c ts  w e re  a d m it te d  b y  th e  

d e fe n d a n ts . T h e  C o u rt  co n s e q u e n tly  h eld  th a t  a s  th e  p la in t i f f  h a d  fa ile d  

to  m u k e  th is  n e ce ssa ry  a v e r m e n t  in th e  p la in t  a n d  h a d  a lso  fa i le d  t o  cu re  

th e  d e fe c t  in  th e  p la in t  b y  raising  th e  r e le v a n t issu es  a t  th e  tr ia l, 

th e  p la in t  fa iled  to  d is c lo se  a  cau se  o f  a c t io n  o n  th e  firs t  c a u se  o f  a c t io n  

in  th a t  case , o n  th e  p r o m is so r y  n o te . T h is  firs t  ca u se  o f  a c t io n  w a s

1 (1933) A. I , It. Privy Council 233 at 236. * (I960) 70 E . L. R. 31 al 39.
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th ere fo re  h e ld  to  h a v e  b e e n  r ig h t ly  d ism issed . S o  a lso  in  de Altvis 
• v. Ranasinghe1 (1 9 6 6 ) 6 9  N . L .  R .  27S (see a lso  Wijeuardene v. 

Kunjimoosa and Company -  (1 9 6 7 ) 7 0  N . L . R . 64) n o t ic e  o f  d is h o n o u r  
w as h e ld  to  b e  a  c o n d it io n  p r e c e d e n t  to  a r ig h t o f  a c t io n  a g a in s t  a n  
in d orser  w here a  c h e q u e  is  d ish o n o u re d , th e  C ou rt o b s e r v in g  t h a t  th e  
p o s it io n  th a t n o t ic e  o f  d is h o n o u r  h as been  d isp en sed  w ith  h a d  n o t  b e e n  
p le a d e d  in  th e  p la in t  a n d  th a t  n o  issu e  w as raised th e re o n  a t  th e  tr ia l. 
I n  th e  e x ce p t io n a l c ir c u m s ta n ce s  o f  th a t case, w h ile  o b s e r v in g  th a t  i t  
w o u ld  n o t  b e  fa ir  o n  th e  d e fe n d a n t  t o  h o ld  against h im  in  a p p e a l  o n  a  
p o in t  w h ich  h e  w a s  n o t  c a lle d  u p o n  t o  m eet at th e  tr ia l, th e  C o u r t  w ith  
som e  re lu cta n ce  g r a n t e d  a n  a p p lica t io n  fo r  a  r e -h e a r in g  a s  th ere  
ap p ea red  to  b e  m a te r ia l f r o m  w h ich  an in feren ce o f  d is p e n s in g  w ith  
n o t ic e  o f  d ish o n o u r  c o u ld  h a v e  b e e n  draw n.

W h a t  o u r  law’ u p o n  th e  m a tt e r  is  w ou ld  thus a p p e a r  t o  b e  b e y o n d  
d o u b t , b u t  i t  w o u ld  b e  a p p ro p r ia te  to  refer fin a lly  t o  t h e  E n g lish  
au th or itie s  o n  th is  s u b je c t .

I t  h as b een  h e ld  in  E n g lis h  la w  th a t  an  av erm en t o f  n o t ic e  o f  d is h o n o u r  
is an essentia l a v e r m e n t  in  a  s ta tem en t o f  c la im  a g a in s t  th e  d ra w e r  
(May v. Chidley3 (1S 94 ) 1 Q . B .  4 5 1 ;  Roberts v. Plant1 (1 8 9 5 ) 1 Q . B . 5 9 7 ). 
S o  a lso in  a ll cases w h e r e  th e  p la in t if f  relies u pon  th e  fa c t  th a t  n o t ic e  o f  
d ish on ou r  h a d  been  d is p e n s e d  w ith , th e  m a tter  o f  e x cu s e  o r  d is p e n s a t io n  
is  a  m ateria l fa c t  a n d  m u s t  b e  a v e rre d  w hether in  th e  s t a t e m e n t  o f  c la im  
(Burgh v. Legge5 (1S 39 ) 5  M . & W . 41S) o r  in  a  sp e c ia l in d o r s e m e n t  
(Fruhauf v. Grosvenor6 (1S 92 ) 61 L . J .  Q . B . 717 ; See a lso  H a ls b u r y ,  3 rd  
e d .,  v o l. 3 , p . 220  ; B u lle n  &  L e a k e , P reced en ts  a n d  P le a d in g s , 1 1 th  e d .,  
p p . 123 a n d  135). L ik e w is e , w h e re  th e  p la in tiff re lies u p o n  a  m a tte r  o f  
ex cu se  fo r  n o n -p re se n tm e n t h e  m u st sta te  such  m a tte r  o f  e x c u s e  in  th e  
s ta tem en t o f  c la im  (B u lle n  &  L e a k e , P reced en ts & P le a d in g s , 1 1 th  c d .,  
p . 132). W ith  p a r t icu la r  re fe re n ce  to  th e  specia l p r o ce d u r e  o f  p r o c e e d in g s  
b y  sp ecia lly  in d orsed  w r it ,  c o rr e sp o n d in g  broa d ly  w ith  s u m m a r y  p r o c e d u r e  
u p on  liq u id  c la im s u n d e r  o u r  la w , B y le s  observ es  ( B j l e s  o n  B ills , 2 1 st 
e d ., p . 344) th a t w h e re  p r o c e e d in g s  in  the H ig h  C ou rt a re  in s t itu te d  b y  
sp ecia lly  in d orsed  w r it  u n d e r  O rd er 3 , R u le  6, th e sp e c ia l in d o r se m e n t  
m u st aver  p e r fo rm a n ce  o f  th e  c o n d it io n s  necessary  t o  e n t it le  th e  p la in t if f  
to  p a y m en t, su ch  as p r e se n tm e n t , p ro te s t  a n d  n o tice  o f  d is h o n o u r  o r  th e  
excu ses  fo r  n o n -p e r fo rm a n ce , in  d e fa u lt  o f  w hich  th e  p la in t i f f  w o u ld  
n o t  be  en titled  to  s u m m a r y  ju d g m e n t . R e fe ren ce  m a y  a ls o  b e  m a d e  to  
th e  A p p en d ices  t o  t h e  R u le s  o f  th e  Suprem e C o u r t , 1SS3, P a r t  V , 
A p p en d ix  C o f  w h ich  c o n ta in s  sp ecim en  statem en ts o f  c la im  w h ic h  m a y  
b e  liken ed  to  th o se  a p p e a r in g  in  ou r  C ivil P ro ce d u re  C o d e . A  n u m b e r  
o f  these sp ecim ens s h o w  th a t  a v erm en ts  o f  p re se n tm e n t a n d  n o t ic e  o f  
d ish on ou r, o r  o f  e x cu s e s  th e r e fo r , m u st be  m ade.

‘  (1066) 69 X . L. It. 278. * (1806) 1 Q. B. 507.
* (1067) 70 X. L. It. 64. * (1880) 5 M. <t- 418.
* (1S04) 1 Q. B. 451. • (1S03) 61 L . J. Q. B. 717. ■



I t  is d e a r  th at ilie  p la in t i f f ’s  a c t io n , o m itt in g  as i t  d o e s  to  c o m p ly  
w ith  th ese essential a n d  im p e ra t iv e  requ irem ent* o f  la w , m u s t  fail 
in limine, a n d  the p la in t iff 's  a p p e a l is a c c o rd in g ly  d ism issed w ith  c o s ts .

W lJAVATinAKE. J .— I  agree .

L .  j .  P a r i s  dj Co. L id . v. P r ir is  . . 0 1

Appeal (lismis-eii.
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