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51. J  W . CO O R E  Y, A ppellant, a n d  J . S. JA Y A W 1C K R E M A ,
R esp ond en t

S . G . 3 5 5 — D . C . P a n a d u ra , 2 ,5 6 5

Delict—Malicious abuse of process—Necessary elements— Trespass— I n j u r i a —  

Exemplary damages—Civil Procedure Code, ss. 2S7, 2SS.

W r o n g f u l  e n t r y  i n t o  p r e m i s e s  m n d o  i n  p u r p o r t e d  p u r s u a n c e :  o f  a  w r i t  i m p r o ­

p e r l y  o b t a i n e d  a n d  t h e  a t t e m p t  t o  o u s t  t h e  o c c u p a n t s  e v e n  w i t h o u t  f o r c e  c o n s t i ­

t u t e s  t r e s p a s s  a m o u n t i n g  t o  a n  injuria. I n  s u c h  a  c a s e  t h e  a w a r d  o f  e x e m p l a r y  

d [ i m a g e s  is  j u s t i f i e d .

.A - P P E A L  front a  ju d gm en t o f  th e  D istr ic t  Court, Panadura.

S a m  P .  C . F e rn a n d o , w ith  G. C . N ile s ,  for the p la in tiff appellant. 

A .  0 .  G u n a ra ln c , for th e  d efendant respondent.

C u r. adv . vu ll.

A u gu st G, 1954. F ernando, A .J .—

T h e p la in tiff-ap p ellan t sued th e  defendant-respondent for dam ages for 
th e  la t te r ’s  a lleged  w rongful interference w ith appellant's possession o f  
certa in  resid en tia l prem ises'in  th e  tow n  o f  M oratuw a and for dam ages for 
p a in  o f  m ind , h um ilia tion  and exp en ses arising from  th e defendant’s 
co n d u ct. T h e  a ction  w as d ism issed  by th e  learned D istrict Judge.

T h e  fo llow in g  fa c ts  w ere estab lish ed  b y  ev idence which stood  uncontra- 
d ictcd . T h e  ap p ellan t had for m any years been th e  ten a n t o f  th e  house 
an d  garden  N o . 4S4 and  4SG a t M ain S treet, R aw ataw atte , -Moratuwa, 
u n d er su ccessiv e  landlords, the la st o f  whom  was one Eric Fernando. The  
p rem ises w ere so ld  in  execu tion  o f  a m ortgage decree entered against Eric 
F ern an d o  in  a n  a ction  in  th e  D istr ic t Court o f  Colom bo and purchased by  
th e  resp ond en t on  2Sth Jan uary , 1950, a t the execu tion  sale. On 2Sth  
Ja n u a ry , 1950, th e  respondent inform ed th e  p la in tiff by le tter  (P I) th a t  
h e  had  p urchased  th e  h ouse and property  “ on which y ou  now  reside ” 

. . . “  as I  h a v e  no p lace to  s ta y  ” ; after referring to  the need  for
con sid erab le repair an d  renovation , th e  le tter  ends w ith th e  rem arks :—  
“ A s  th ere  are lo ts  o f  th in gs to  be attend ed  to  p lease sym pathise w ith  
m e an d  d iscu ss w ith  th e  brothers and g iv e  m e th e  house. D o not 
h arass m e b u t g iv e  m o th e  house w ith  good m eans. P lease consult 
g ood  baas w h eth er th is work can be done w hen people arc there. 
W o  a ll lik e t o  sa feguard  our respect. ” T he P roctor w ho had represented  
th e  resp on d en t in  th e  m ortgage action  then  w rote (P2) to  the appellant 
on  17th  5Iarch , 1950, inform ing h im  o f  th e  purchase b y  th e  respondent 
an d  req u estin g  h im  “  as th e  ten an t o f  th e  house ” to  “ p a y  m y client the  
r e n t  ” as from  1st M arch, 1950. T h e  respondent ob tained  a conveyance
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in  h is  favou r through  th e  C ourt on  1 s t  A pril, 1950, and  he m o v ed  (a p p a ­
r e n t ly  in  person an d  n o t th rou gh  h is  P roctor) on  12th M ay, 1950, fo r  a n  
order o f  delivery  o f  p ossession . I n  th e  affidavit filed for th is  p u rp ose  th e  
resp on d en t averred th a t  E r ic  F er n a n d o  (th e  d efen dant in  th e  m o rtg a g e  
a ctio n ) “  is  still in  occu p ation  an d  p ossession  o f  th e  p roperty  p u rch ased  
a n d  i t  is  necessary th a t a n  ord er fo r  d e liv ery  o f  possession  be is su e d  to  
h a v e  th e  said  d efen d an t e jec ted  from  th e  sa id  property

F rom  th is  stage  onw ards th e  e v id e n c e  is  contrad ictory and  I  sh a ll s ta te  
first th e  narrative con ta ined  in  th e  ev id en ce  g iven  for th e  defence.

T h e  F isc a l’s officer (w ho w as ca lled  in  th e  present action  by th e  r e s ­
p o n d en t)  sta ted  in  ev idence th a t  a fter  h e  g o t  th e  w rit h e  w en t to  th e  p re ­
m ises  on  22nd M ay, 1950, an d  req u ested  th e  appellant to  d eliver  u p  p o s ­
sessio n  o f  th e  land, b u t to  rem ain  in  th e  house for a n y  len g th  o f  t im e  ; 
th e  ap p e llan t declin ing to  agree, th e  officer le ft th e  prem ises. P r io r  to  
th is  v is it  on 22nd M ay, th e  F is c a l’s officer had been in form ed  b y  th e  
resp on d en t that ow ing  to  a  m ista k e  b}' th e  la tte r ’s  Proctor, h e cou ld  g e t  
p ossess ion  o f  the land  on ly , an d  n o t  o f  th e  house. (I shall refer p r e se n tly  
to  th e  different version g iv en  b y  th e  ap p ellan t as to  the v is it  on  22nd  M a y .)  
T h e  officer returned to  th e  p rem ises on  th e  m orning o f  24th  M ay  a c c o m ­
p a n ied  on  th is occasion  by th e  resp on d en t, 2 P olice C onstab les a n d  o n e  
H en d rick , alleged to  be a  trec-e lim b er . T h e officer’s in ten tion  w as to  g iv e  
sy m b o lic  possession  o f  th e  la n d  o n ly , by  h aving  one coconu t p lu c k ed ,  
an d  h e alleged  th a t he had  no in te n t io n  o f  ejecting  people from  th e  h o u se .  
T h e  ap pellan t w as aw ay a t  th e  tim e  (on  d u ty  a t  A n g u la n a R a ilw a y S ta tio n ), 
b u t h is  in terests w ere e ffec tiv e ly  p ro tec ted  desp ite h is ab sen ce from  
h om e. H is  relatives, in clu d ing  h is  w ife  and  sister, threatened  th e  F is c a l’s  
p a r ty  w ith  k n ives and  effec tiv e ly  p rev en ted  them  from  even  co m p le tin g  
a  sy m b o lic  delivery  o f  possession .

T h e  ap pellan t’s version  o f  th e  v is i t  b y  th e  F isca l’s officer on  M a y  2 2 n d  
is  th a t  th e  la tter  cam e togeth er  w ith  th e  respondent w ho to ld  th e  a p p e lla n t  
“ to  clear ou t ” o f  th e  p rem ises. W h en  show n th e  w rit th e  a p p e lla n t  
s ta te d  th a t th e  respondent h a d  d ece iv ed  th e  D istr ic t .Judge. H e  th e n  
prod uced  th e  P roctor’s le tte r  P 2  an d  in  turn  asked th e  resp on d en t “  to  
clear o u t ", w hereupon th e  la t te r  threaten ed  to re tu rn  w ith  th e  P o lic e . 
T h e  ap pellan t took  urgen t s tep s  to  p ro tec t h is occupation  and on  th e  v e r y  
n e x t  d a y  (23rd M ay) filed  in  th e  D is tr ic t  Court an affidavit D 2  w h ich  
co n ta in s a version o f  th e  in c id en t o f  th e  22nd  very sim ilar to  th a t  w h ich  he  
su b seq u en tly  g ave in  C ourt. T h e  a lleg a tio n  in  D 2 th a t th e  re sp o n d en t  
h a d  threaten ed  to  th row  th e  a p p e lla n t o u t  w ith  P o lice  a ss is ta n ce  w a s  
(in  th e  lig h t o f  th e  second  visit*on M ay  24th ) either true or p rop hetic .

In  regard to  th e  ev en ts  o f  th e  m orn in g  o f  M ay 24th , th e  ap p e lla n t ca lled  
h is  w ife  and  sister w ho a lleged  th a t  th e  respondent and  th e  F isc a l a sk ed  
th em  to  leave the house, an d  th rea ten ed  to  throw  their th in gs o u t o f  th e  
h ou se  as w ell as to  drag them  o u t  b y  force. T h e w itnesses fu lly  a d m itte d  
th e  a ctio n  th ey  took  to  d efen d  th e ir  hom e. . T h ey  a lleged  th a t  a  la r g e  
crow d had  collected, and  th e  cro w d  cou ld  no d ou b t see  an d  h ea r  w h a t  
w as go in g  on.
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T h e learned  Ju dge has accepted  th e  version  spoken to  by th e  d efence  
an d  rejected  th e  ev idence o f  th e  appellant and his, w itnesses. H e  re lies  
s tro n g ly  on th e  ev idence g iven  by th e  F isca l’s officer to  the effect th a t  o n  
b oth  occasions his in ten tion  w as to  d eliver possession, not o f  the house, 
b u t o f  th e  land on ly, and th a t in  regard to  th e  la tter his purpose w as to  
g iv e  sym b o lic  d elivery  b y  having a coconut plucked. H e points to  th e  
corroboration  afforded to  th e  officer’s evidence by an affidavit DC w hich  
th e  officer had subm itted  to  h is superior on 5th June, 1950. B u t th e  
learned  Ju d g e  takes no account o f  the fa ct th a t  the affidavit was su b m itted  
o n ly  12 d ays after th e  incident, and th a t th e  com plaint alleged to  h a v e  
been  m ade b y  the officer to  th e  P olice on 24th M ay w as not produced in  
C ourt. I t  is at least strange th a t a case o f  such violent resistance to  e x e ­
cu tion  o f  a w rit was not im m ediately  brought to the not ice o f  the superior  
officer. (I  n ote here by w ay o f  contrast th e  speed with which the a p p el­
la n t m ade h is com plaints P6C to  th e  Court and P7 to the Police and th e  
fa c t  th a t  both  were produced in evidence.) N or has the learned J u d g e  
te s ted  th e  F isca l’s officer’s evidence by reference to  th e  affidavit D 2  
w hich  th e  appellant filed in th e  D istrict Court on 23rd H a y  : I f  he did so . 
h e m ig h t w ell h ave doubted  th e  story  th a t the v isit on 22nd M ay w as  
a p eacefu l one and unaccom panied by  threats to  return in force.

M oreover, th e  learned Judge in  accepting the evidence given  by th e  
resp on d en t has paid litt le  or no regard to  the significance o f  the d ocum ents  
produced  b y  the appellant- H e  construes the letter PI o f  2 8 th  F eb ru ary  
as m erely  evidence o f  an in tention  to  repair the house and ignores th ose  
p o in ts  o f  it  w hich clearh- con stitu te  a recpiest for restoration o f  p ossession  
an d  he to o  easily  accep ts the respondent’s explanation  that the P roctor’s  
le tte r  P 2  w as w ritten  w ithout instructions. More serious yet is the fa ilu re  
o f  th e  learned Ju dge to  refer to  th e  affidavit PGC o f l l t l i  M ay, 1950. upon  
w h ich  th e  D istrict Court was m oved to  issue th e  writ. The uncontradicted  
ev id en ce  in  th is case estab lishes beyond doubt that the respondent d e li­
b era te ly  m ade a false sta tem en t w hen he averred that Erie F ernan do  
w as s t ill in  occu pation  a n d  possession  and that a writ was necessary in  order  
to  e je c t  him .

I n  m y  opinion th e  appellant h as successfu lly  proved :—

(«) th a t  th e  respondents purchased the prem ises in question (because  
“ h e had no place to  staj' ” ) w ith  the object o f entering in to  
occupation, and that be failed  to  persuade the appellant to  
surrender possession p eacefu lly  ;

(5) th a t  th e  appellant actu ally  paid  rent for tw o m onths to  the respon­
dent either d irectly  or through h is Proctor, and at the la tter ’s  
w ritten  r e q u e s t ;

(c) th a t  th e  respondent deceived  th e  Court in to issuing the w rit for  
ejectm ent by  m aking fa lse sta tem en ts in his affidavit o f  10th  

M ay, 1950;

(rf) th a t  th e  respondent accom panied  th e  F isca l’s officer on M ay 22nd  
and a ttem p ted  by  production  o f  th e  writ to  induce th e  ap p el­
la n t to  surrender possession  o f  both house and land, and th a t  
h e thereafter threatened  to  return w ith Police assistance ;
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(e) th a t  th e  t lir ea t  w a s  carried o u t  on  M ay 24 th  w hen  th e  F isc a l's  
p arty , a ss is te d  an d  encouraged  b y  th e  resp o n d en t, en tered  th e  
land  w ith  th e  o b jec t o f  e jectin g  th e  occup an ts b y  force or  by  
a show  o f  force.

T he defence version , th a t  th e  ap pellan t w as requ ested  to  surrender  
th e  land but to  rem ain  in  occu p ation  o f  th e  h ouse, e v en  i f  i t  be true, 
d oes n o t assist th e  resp on d en t. T h e ap p ellan t h ad  been  th e  ten a n t o f  
th e  land and o f  th e  h o u se  stan d in g  thereon, and  h is  r ig h t to  con tin u e  
in  occupation  o f  b o th  w as unaffected  by th e  sa le  in  ex e cu tio n . T h e  
on ly  order w hich  th e  resp ond en t cou ld  properly h a v e  ob ta in ed  w as one  
under s. 2SS o f  th e  C ode for sym b olic  d elivery  o f  th e  land  an d  b u ild ings, 
an d  a n  order u n d er  s .  2 S 7  co u ld  not p r o p e r ly  h a ve  been m a d e  even  in  resp ec t 
o f  th e la n d  a lon e— a circu m stan ce w hich  m u st be presu m ed  to  h a v e  been  
w ith in  th e  k n ow led ge o f  th e  F isc a l’s  officer, and w hich  ca s ts  g ra v e  d o u b t  
on th e  truth o f  h is ev id en ce . M o r e o v e r , h a v in g  regard to  th e  fa c t  th a t  
the. appellant had  a lrea d y  acknow ledged  th e  t itle  o f  th e  a p p e lla n t by  
p aying  rent to  h im  an d  to  h is P roctor, it  is d oub tfu l w h eth er  th e  resp on ­
d en t could  in  g ood  fa ith  h a v e  b elieved  i t  necessary  to  o b ta in  ev e n  an  
order under s. 2SS, w h ich  serves on ly  to  g iv e  th e  occu p a n t n o tic e  o f  th e  
con veyan ce to  th e  execu tion -pu rchaser . R esp on d en t h a d  recourse to  
jud icia l process, n o t  in  th e  d u e  exercise o f  h is r igh ts as th e  purchaser, 
b u t w ith  som e o th er  o b j e c t ; and  th e  on ly  reasonable in feren ce, in  v iew  
o f  th e  other ev id en ce  in  th e  case, is  th a t  h e  w as a tte m p tin g  to  ob ta in  
p hysica l possession  o f  th e  land an d  build ing otherw ise th a n  b y  th e  
appropriate lega l procedure.

I  h ave lit t le  h es ita tio n  in  reversing th e  findings in  favo u r o f  th e  resp o n ­
d ent, because th e  learn ed  Ju d g e  ap paren tly  reached th o se  fin d in gs w ith o u t  
d ue regard to  th e  d o cu m en ta ry  ev idence, in  th e  fa ce  o f  w h ich  con sid era­
tion s o f  dem eanour or cred ib ility  are o f  lit t le  im portance. In  th e  ab sen ce, 
how ever, o f  a  find ing in  th a t  behalf, th e  a llegation s o f  p h y sic a l v io len ce  
m ade again st th e  F is c a l’s officer an d  th e  respondent m u st be regarded  as 
n o t h aving  been  p roved . N everth e less, th e  en try  b y  it s e l f  m a d e in  
purported p ursuance o f  a w rit im properly  ob ta in ed  and  th e  a tte m p t  
to  ou st th e  o ccu p an ts even  w ith o u t force, w as a  trespass a m o u n tin g  
to  an  in ju r ia  proper. (M aasdorp, V ol. 3, p . 3S.)

In  an  action  for m a lic iou s ab use o f  process, th e  p la in tiff  m u st  p rove
(1) th a t the d e fen d a n t in st itu ted  th e  proceed ings, (2) th a t  th e  d efen d a n t  
acted  w ithou t reason ab le  and  probable cause and  (3) th a t  th e  d efen d a n t  
w as actu ated  b y  m a lice  (M cK erron, L aw  o f  D e lic t  4 th  E d . p p . 304, 
305). B y  “ reason ab le an d  p rob ab le cause ” is m ean t a n  h o n e st  b elie f  
founded  on reason ab le grou n ds th a t  th e  in stitu tio n  o f  th e  p roceed in gs  
w as justified  (id e m  p . 3 0 6 ). T h e q uestion  to  be decided  in  a  c iv il m a tter  
is w hether the d e fen d a n t in  p u ttin g  th e  la w  in to  m otion  a c te d  a s a  d iscreet  
and  prudent m an  w o u ld  h a v e  done (M aasdorp 1909, V ol. 3 , p . S7). A s  
to  th e  p roof o f  m a lice , M aasdorp (p. 84) sa y s  th a t  “ I f  a  m a n  a c ts  in  a  
grossly  n eg ligen t an d  reck less m anner, a ctin g  in  th e  fu r th eran ce o f  h is  
ow n in terests w ith o u t d u e  regard to  th e  rights o f  o thers, an d  careless as  
to  w hether h e in terferes w ith  th e  lib erty  o f  another p erson  or n o t, th e
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natural in ference is  th a t  lie  is influenced by im proper m otives, a fact 
w hich w ill in  la w  b e  regarded as equ ivalen t to  m alice T he following  
d icta  o f  th is C ourt in  sim ilar cases bear out the sta tem en t in  Maasdorp :—

“ A s regards th e  elem en t o f m alice, i t  is, o f  course, w ell known that  
i t  docs n o t m ea n  ill-w ill. I t  has th e  im port o f  m a la  f id e s , an intention  
to  cau se w rongfu l in jury , or such reckless action  th a t th e  party  m ust 
be held  resp onsib le  for th e  consequences. I t  is generally  expressed  
as a n im u s  in ju r ia n c li , b u t th e  in tention  need n o t b e express (de 
Sam p ayo  J . in  2 1  A*. L . R . a t  p .  4 3 0 ). “ B u t in ten t to  obtain  an object 
b y m ean s th a t ca n n o t be justified is a  wrong and im proper intent, and 
w h a t th e  la w  ca lls  m alicious ” . (M acDonell C.J. in  3 3  A’. L . R . a t  

p .  3 2 9 ).

T h e ap pellan t in  th is  ease has in m y opinion successfu lly  established  
th ese  three essen tia l elem ents.

T he w rit g ran ted  b y  th e  Court did not in fa ct authorise the ejectm ent 
o f  th e  ap p ellan t an d  therfore the F isca l’s officer in attem p ting  to eject 
th e  ap p ellan t w as a ctin g  beyond th e  powers authorised by the writ. 
F or th is  reason  C ounsel lor the respondent invited  us to  take the view  
th a t  th e  resp ond en t can n ot be held liable for the unauthorised act o f  the 
F isc a l’s officer. H a v in g  regard, however, to  th e  part played by the 
respondent p erson a lly , both  in  obtain ing the w rit and in  th e  subsequent 
even ts, there is no  d oub t th a t he actively  encouraged and assisted the  
F isc a l’s officer to  a c t  in  excess o f th e  authority  conferred by the writ 
and  th u s rendered h im se lf  liable for the la tter’s w rongful act.

A  p la in tiff in  su ch  a  ease as the p re se n t o n e  has to  show  that the act 
o f  th e  d efen d an t e ith er  caused him  actual pecuniary loss or was o f  such  
a nature as to  be ca lcu lated  to  injure h is reputation. In  regard to the 
first o f  th ese  m a tters, th e  p la in tiff’s evidence w as th a t he incurred 
exp en d itu re  a m o u n tin g  to  R s. 800 in  h is very proper efforts to  protect 
h is right to  con tin u ed  occupation o f the property. B u t although it was 
open to  h im  to  recover the costs o f  his intervention  in the proceedings 
in  th e  m ortgage action , lie was con ten t instead to  agree in  th a t action  
to  a se tt lem en t o f  c o n s e n t,  and those costs cannot now  be recovered in this 
action . In  regard to  the second g ro u n d  fo r  dam ages, there has been no 
sa tisfacto ry  ev id en ce  to  prove an y  serious prejudice to  the appellant’s 
repu tation . B u i w h ere  the defen dan t's conduct in vo ices a n  elem ent o f  
in ju r ia ,  e .g ., w here th e  conduct has been high-handed, insolent, vindictive 
or m alicious, th e  aw ard o f  exem plary dam ages is justified . (McKerron 
p .  1 5 0 ) .

I  consider th a t in  th is  case an aw ard o f  R s. 250 w ould be appropriate. 

T h e decree d ism issin g  th e  p la in tiff’s action  m ust be se t  aside, and 
decree en tered  in  favou r o f th e  p lain tiff in  a sum  o f R s. 250 as damages 
togeth er  w ith  th e  co sts  o f th is appeal and o f  the action  in the D istrict 

Court

G c n a s e k a h a , J .— I  agree.

A p p e a l  allow ed.


