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Thesatealomai —  Right of pre-emption —  Price to be paid — Sum actually 

paid by purchaser —  No right to offer the market value.
Under the Thesewelemei a person having the right of pre-emption of 

a land is entitled to exercise the right by offering to buy the land at the price 
actually paid for it by a purchaser.

In such a case he is not entitled to assert the right by offering to buy the 
land at the market value.

^ ^ P P E A L  from  a ju d gm en t of. the D istrict Judge o f  Jaffna.

N. Nadarajah, K .C . (w ith  h im  T. Paramsoty)-, fo r  second defendant, 
appellant.

L . A. Rajapakae, K .C . (w ith  h im  H . W . Thambiah), for plaintiffs, 
respondents.

D ecem ber 15, 1944. De Kretser J .—

T he plaintiff brought th is action  claim ing pre-em ption  in a land o f  
w hich  she ow ned a half-share. T h e  first defendant h ad  sold  his half­
share to  the secon d  defen dan t fo r  R s . 750 and the trial ju dge  sees no 
reason  to  believe th at th is  sum  w as n ot actually  paid. T h e plaintiff, 
how ever, estim ated  th at th e  half-share should be w orth  R s . 400, alleged 
th at that w as the sum  really  paid b v  the secon d  defendant to  the first 
defendant and brou gh t th at su m  into court as being  the fair m arket 
value and asked th at th e  deed  in favou r o f  th e  secon d  defendant b e  set 
aside and she be a llow ed to  bu y  the land. T h e plaintiff also professed to  
b e  w illing to  pay  any fu rther su m  w h ich  the court ordered h er to pay, 
bu t it is c lear  th at th is fu rth er sum  w as to  be  on  the value w h ich  th e 
cou rt decid ed  w as th e m arket value. A t  no stage d id  she profess to  be 
w illing  to  pay  the sum  o f  R s . 750, if in  fa c t  that had  been  paid  for the 
land.

T h e right o f  pre-em p tion  g iven  b y  the- T hesaw alam ai is  given  in 
C hapter 51, P art 7, Section  I  o f the L eg isla tive  E n actm en ts . There is no 
m en tion  there o f  any such th ing as a m arket va lue. A s its very  term  
im plies, w hen  a  co -ow n er  w ishes to  sell, the other co -ow n er is at liberty  
to  c la im  or d em an d  th e preferen ce o f  being  the proprietor. T h at m u st 
m ean  th at th e person  ow ning ’ a right is n o t deprived  o f his natural right 
to  procure the best possib le price for his share b u t that he cannot sell 
it  to  an ou tsider if  a co -ow n er is w illing  to bu y  it at th at price. T h at 
is th e  on ly  preferen ce  g iven  to  a  co-ow n er. A  case in  M organ 's  D igest at 
page 27 w as interpreted by  E n n is J . in  Seneviratne v. Sabapathy to  say 
th at a  neighbour w h o  w ishes to  pu rch ase m u st pay the best price w hich  
can  b e  obtain ed  fo r  th e land. In  th e course o f  that case E n n is J . uses the 
expression  "  reasonable price  ”  bu t does not state  w here h e  gets it from
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and h is on ly  co m m e n t on  th e  rep ort in  M org an ’ s D ig est is  th a t th e ca se  
does n o t assist th e cou rt to  sa y  w h a t is a reasonable p rice  in  th e  eyes  o f  
relations. H a d  th e  T h esaw alam ai referred  to  a  reasonable p r ice  in  th e  
case  o f  relatives th en , o f  cou rse , th a t w ou ld  h ave  to  be  ascerta in ed . 
B u t, w ith  all due resp ect, I  fa il to  see th at an y  su ch  restriction  is p la ced  
on  the already h e a v y  restriction  p la ced  on  a  co -ow n er. E v e n  th e  
expression  “  m ark et p rice  ”  is op en  to  m iscon stru ction . A s  w as p o in ted  , 
ou t by  D a lton  J . in  th e  ca se  o f  M ylvaganam v. Kandiah  1 a  genu ine sa le 
taking p la ce  a t R s . 3 ,5 0 0  th e D istr ict  J u d g e  w as n o t en titled  to  h o ld  th at 
the land w as on ly  w orth  R s . 2 ,700 . O ne can  understand i f  th e m arket 
p rice  is th e  p rice  w h ich  the land  w ou ld  fe tch  a t a p u b lic  au ction . I n  th at 
case the secon d  d efen d an t w ou ld  h ave  to  p a y  R s . -750  a n d  th e p la in tiff 
w ou ld  h ave  th e  righ t o f  p re -em p tion  at th a t p r ice ; ju s t  as a co -ow n er  has a 
right o f  p re-em p tion  w h en  a  land  is so ld  b y  th e  F is ca l in  ex ecu tion  o f  a 
w n t . B u t  to  ascerta in  th e  m ark et p r ice  b y  taking th e average p rice  o f  
lands in  the n eigh bou rh ood  seem s to  m e  to  p la ce  an undue bu rden  o n  th e 
cou rt in ascerta in ing w h a t sh ou ld  b e  th e  p rop er p rice  to  be  pa id  and to  
d eprive a  co -ow n er o f  a p rice  w h ich  h e m igh t leg itim ate ly  obtain .

In  th is case  th e  p la in tiff is w illing  to  p a y  R s . 750. O ur order w ill b e  
th at the m on ey  necessary  to  bring  th e  pu rch ase  p r ice  t o  R s . 750 sh ou ld  
be  d eposited  w ith in  a fortn igh t o f  th e  record  reach ing  th e  D istr ict 
C ourt o f  Ja ffna , and th e order be ing  com m u n ica ted  to  th e p roctors  in  
th e  case.

W e  th ink th e order as to  costs  in  th e  low er cou rt w as n o t correct. 
T h e  secon d  d efen dan t fa iled  on  th e  qu estion  o f  n otice  b u t su cceed ed  
substantia lly  on  the qu estion  o f  th e  p rice . W e  th ink  th at th e  costs  in the 
low er cou rt shou ld  b e  born e b y  th e  resp ectiv e  parties. A s  regards the 
costs o f  appeal, w e th ink  th at the ap p ellan t has su bstantia lly  su cceed ed  
and is en titled  to  h a lf th e costs  o f  appeal.

J ayetileke J .— I  agree.

Appeal allowed.
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