
Piyasena t>. Silva 253

1967 Present ;  H . N . G . F ernando, C.J., and  S ilva , J .

W . P I Y A S E N A , P e t i t io n e r ,  and P . V . W . S I L V A , R e s p o n d e n t

S. G. 4Sj66— Application for  a Writ of Quo Warranto in terms of Section 42 
. of the Courts Ordinance (Cap. 6) in resped of the election of a Member 

to Ward N o. 1 o f the Ambalangoda Urban Council

■Local Avthorilics Elections Ordinance (Cap. 262)—Section 9 (1) (d)—Person holding 
appoin meat at a Government school—Ineligibility Jor election as member o] 
an Urban Council— Effect o f interdiction from duty.

A  person  h o ld in g  a n  a p p o in t m e n t  a n d  ro co iv in g  a  sa la ry  a t  a  s c h o o l  w h ich  
b e ca m e  costed  in th e  G o v o r n m o n t  a fter  th o  A ss is te d  S c h o o ls  a n d  T r a in in g  
C olleges (S u p p le m e n ta ry  P r o v is io n s )  A c t  N o . S o f  19G1 w a s  p a s s e d  h o ld s  a  

p u b lic  o ffico  u n d e r  th o  C r o w n  w ith in  the  m ea n in g  o f  s e c t io n  9 (1 ) (d) o f  th e  
L o ca l  A u th o r it ie s  E le c t io n s  O rd in a n ce  an d  is, th e re fo re , d is q u a lifie d  f o r o lo c t io n  
as a  m om b or o f  an  U r b a n  C o u n c i l , ov en  th o u g h  h q  is u n d e r  in te r d ic t io n  fr o m  
d u t y  a t  th o  t im e  o f  th o  e le ctio n . I n te r d ic t io n  in v o lv e s  o n ly  th e  
in terru p tion  o f  d u t ie s  a n d  n o t  th o  term in a tion  o f  an  ofTico.

. A p p l ic a t io n  for a writ o f quo warranto challenging tho validity of 
the election of tho respondent as member o f an Urban Council.

W . D . Gunasekera, for the petitioner.

Nimal Senanayake, with P . Nanayakkara, for the respondent.

Cur. adv: vult.
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A u g u st  29 , 1967. H . N .  G . Fernando, C .J .—

A t  th e  e le c t io n  o f  m e m b e r s  o f  th e  A m b a la n g o d a  U r b a n  C o u n c il  h e ld  
in  1965, th o  r e sp o n d e n t w a s b y  n o t ic e  d u ly  p u b lish ed  in  th e  Gazelle 
o f  31st D e ce m b e r  1965 d e c la r e d  to  h a v e  b oen  e lected  m e m b e r  f o r  W a r d .  
N o . 1 o f  th o  C ou n cil. T h is  is  a n  a p p lic a t io n  fo r  a  W r it  o f  Q u o  W a r r a n t o  
t o  d eclare  th e e le c t io n  n u ll a n d  v o id  o n  th e  g rou n d  th a t  th o  r e s p o n d e n t  
w a s a t  th o tim e  o f  th o  e le c t io n  d isq u a lifie d  fo r  su ch  e le c t io n  b e c a u s e  
h e  h e ld , a n d  st ill h o ld s , a  p u b lic  o ffice  u n d er  th o  C row n  in  C e y lo n . 
T h o  d isq u a lifica tion  a t ta ch e s  b y  rea son  o f  th e p r o v is io n s  o f  S e c t io n  
9  (1) ( d )  o f  th e L o c a l  A u th o r it ie s  E le c t io n s  O rd in ance  (C ap . 2 6 2 ).

T h e  re sp on d en t h a d  f o r  s o m e  y e a rs  been  e m p lo y e d  as a  te a c h e r  in  
w h a t w ere k n o w n  as “  A s s is te d  S c h o o ls  ”  w h ich  w ere n o t  G o v e r n m e n t  
S ch o o ls , a lth ou g h  th e y  r e c e iv e d  ass is ta n ce  fr o m  p u b lic  fu n d s  in  th e  fo r m  
o f  grants. B u t fr o m  a n d  a ft e r  th o  p a ss in g  o f  th o A ss is ted  S c h o o ls  a n d  
T ra in in g  C olleges (S u p p le m e n ta r y  P r o v is io n s ) A c t ,  N o . S o f  19 6 1 , a  
n u m b e r  o f  such  s ch o o ls  b e c a m e  v e s te d  in  th e  G o v e r n m e n t ; th e r e a fte r  
a ll a p p o in tm en ts  o f  te a ch e rs  t o  su ch  sch o o ls  w ero m a d e  d ir e c t ly  b y  t h o  
G o v e rn m e n t a n d  th e ir  sa la r ies  -were p a id  d ire c t ly  o u t  o f  p u b l i c  fu n d s .  
S in ce  th e  passing  o f  th e  A c t  o f  1961 th ere fo re  th e  p o s t  o f  t e a c h e r  in  
e v e ry  su ch  sch o o l is  a  p u b l ic  o ffice . T h o  p a rt icu la r  G o v e r n m e n t  
s c h o o l a t  w hich  th o  r e s p o n d e n t  'was e m p lo y e d  a t  th a t  t im e  w a s  S t .  
M a ry ’s S ch oo l, E lp it iy a . A t  t h a t  t im e  to o , th e  resp on d en t w a s a  m e m b e r  
o f  th e  A m b a la n g od a  U r b a n  C o u n cil, a n d  h is e v id on co  is th a t  to w a r d s  
th e  e n d  o f  1962, h e  w a s  r e q u e s te d  b y  th o  D e p a rtm e n t o f  E d u c a t i o n -  
t o  resign  h is  p o lit ica l o ff ic e . H e  re fu se d  to  d o  so , a n d  b y  le t te r  o f  3 1 s t  
O c to b e r  1962 h is  se rv ice s  as  a  te a ch o r  w ere  term inated .

A c co r d in g  to  th e  r e sp o n d e n t , a  c ir cu la r  w as sen t a fte r  th e  p a s s in g  o f  
th o  A c t  o f  1961 a sk in g  to a ch o rs  a t  s ch o o ls  taken  o v e r  u n d e r  th e  A c t  
t o  sta te  w h eth er th ey ...w ish ed  to  b e c o m o  G o v e rn m e n t te a ch e rs . T h o  
re sp o n d e n t states th a t  h o  th e n  a sk ed  f o r  su ch  a p p o in tm e n t, b u t  s u b je c t  
t o  th o  co n d it io n  th a t  h o  w o u ld  h a v o  p o lit ica l righ ts. T h o  c ir c u la r  o r  
th e  r e sp o n d e n t ’s r e p ly  to  i t  h a v e  n o t  b een  p rod u ced . T h e  r e s p o n d e n t ’s  
c h ie f  g r icv a n co  n o w  a p p e a rs  t o  b o  th a t  h is e x p e cta t io n  o f  r e ta in in g  
p o lit ic a l r igh ts h as b e e n  d e fe a te d . B u t  ev en  i f  h e  ju s t ly  h a s  su ch  a  
g r icv a n co , n o assu ra n ce  fr o m  th o  D e p a r tm e n t  o f  E d u c a t io n , o r  fr o m  
a n y  o th e r  au th ority ', is  n o w  o f  a v a il t o  h im .

U p on  th e ev id en ce  r e c o r d e d  in  th is  C o u rt, it  is n o t  q u ito  c le a r  w h e th e r  
a ll p ro p e r  form alities  w e re  o b s e r v e d  in  rega rd  to  th o a b s o r p t io n  o f  th e  
re sp o n d e n t in to  th o  p u b lic  s o r v ic o  o r  t o  h is  p o s t in g s .th e r e a fte r . B u t  
th o  letters o f  J u n e  1965 t o  a n d  fr o m  h im , a n d  th e  pay' sh ee ts  f o r  J u n o  
a n d  S ep tem b er  1965 c le a r ly  sh o w  th a t  p r io r  t o  th e  lo ca l e le c t io n  h o ld  
th a t  y e a r  the re sp o n d e n t h e ld  a n  a p p o in tm e n t  a t  a  G o v e r n m e n t  s c h o o l  
a n d  rece iv ed  h is  sa la ry  as su ch . H o  d o c s  n o t  denyr th a t  h o  h e ld  th a t  
a p p o in tm e n t  a t  th o t im e  o f  th o  e le c t io n  o r  th at ho is s t ill in  r e c e ip t  o f
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p a r t  sa la ry  in  th a t  c a p a c ity . H e  rece iv es  p a r t  s a la r y  b e ca u se  h o  w as 
in te r d ic te d  fr o m  d u t y  in A u g u s t  1965 f o r  reason s a p p a r e n t ly  n o t  r e le v a n t 
fo r  p re se n t p u rp o se s . In te rd ic t io n  in v o lv e s  o n ly  th e  in te r ru p t io n  o f  
d u ties  a n d  n o t  th e  te rm in a tio n  o f  an  office .

I  h o ld  th e r e fo re  th a t  th e  re sp o n d e n t w as a t  th e  t im o  o f  h is  e le c t io n  
d isq u a lifie d  u n d e r  S e ctio n  9 (1 ) o f  C h a p ter  2 6 2  f o r  h o ld in g  o ffice  as a  
m e m b e r  o f  th e  A m b a la n g o d a  U rban  C ou n cil. T h e  d e c la ra t io n  a sk ed  
fo r  b y  th e  p e t it io n e r  is  g ra n te d  w ith  co s ts  f ix e d  a t  R s .  157-50.

Silva, J .— I  agree.

Application allowed.


