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Present: Wljeyewardene J.

M A R T IN  F E R N A N D O , A pp ellan t, and T H E  IN S P E C T O R  OF 
P O L IC E , M IN U W A N G O D A , R espondent.

133— M . C. Negom bo, 43,121.

Appeal Court—Decision on question of fact—Finding of Magistrate—Duty o f
Court of Appeal.

An Appellate Court is not absolved from the duty of testing the 
evidence in a case both eztrinsically as well as intrinsically, although 
the 'decision of a Magistrate on questions of fact based on the demeanour 
and credibility of witnesses carries great weight.

Where a close examination of the evidence raises a strong doubt as to 
the guilt of the accused, he should be given the benefit of the doubt.

The King v. Fernando (32 N. L. R. 251) followed.

^ P P E A L  from  a con v iction  b y  the M agistrate o f  N egom bo.

Cyril E . S. Perera  (w ith  h im  E. P. W ijetunge), for the accused, appellant.

H . A. W ijem anne, C .C ., for  the Crow n, respondent.

Cur. adv. w i t .

M arch 22, 1945. W ijeyewardene J .—

T h e accused  w as con v icted  on  a charge o f  th e ft o f  a bu ll belongin g  
to  one M igel on S ep tem b er 24, 1944, and sentenced  to  three m onths 
rigorous im prisonm ent.

M igel stated  that at about 1 a .m. he heard a noise and cam e ou t arm ed 
w ith  a club  and a katty . H e  saw three m en leading the bull. H e  
flung the club , and th e three m en  ran aw ay leaving the bu ll. T w o m en  
escaped , b u t h e and his son  su cceeded  in seizing the third m an  w ho 
happened to  be the accused . Shortly  afterw ards, P em iyanu  cam e for 
his cries and accom p an ied  h im  on  his w ay to  th e P o lice  S tation . T h e y  
w ere unable to  go to  the P o lice  Station  as stones w ere pe lted  by  som e 
p eop le  and , therefore, th ey  took  shelter in the house o f on e A ron F ernando. 
T h e P o lice  w ere in form ed  on ly  in the m orning.

N either M ig e l’s son  nor A ron  F ernando w as ca lled  as a w itness. P em i­
yanu  w as ca lled  as a w itn ess b u t h e cou ld  n ot, o f  course, g ive ev id en ce  
w ith  regard to  th e  th e ft itself.

T he defen ce  w as th at th e accused  w as an  em p loyee  o f  one S. P . Charles 
A p p u , w ho is d escribed  b y  P em iyanu  as a respectab le  you n g  m a n  , 
w hose paren ts ow n  6om e property . T h e  accused  says th at Charles w as 
in  lov e  w ith  Jane, a daughter o f  M igel, and he accom pan ied  Charles 
t o  th e  house o f  M igel that day  as Charles w ished to  go  and m eet Jane. 
T h ey  b oth  w en t near th e  h ou se  o f  M igel and Charles w as h aving  a con v er­
sation  w ith  Ja n e  secretly  w hen  M igel aw oke and ca m e  out. Charles 
ran  aw ay bu t th e  accu sed  w as caugh t. Charles also gave ev id en ce
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su pporting  su bstantia lly  w h a t th e  accu sed  sa id . I  m a y  add  th a t  M igel 
h im se lf w as cross-exam in ed  a b ou t Ja n e and  C harles and  h is ev id en ce  
w as— ;

“  Charles is a  b a ch e lor . M y  dau gh ter is a  stu d ent a t A n u la  C ollege. 
I  d o  n o t kn ow  th at C harles is in  lov e  w ith  m y  daughter, Ja n e  
N on a ” .

I t  is m ost un likely  th at C harles w ou ld  h ave g iven  th e  ev id en ce  h e  d id  
if  it w as n o t true, as b y  g iv ing  th at ev id en ce  h e w ould  in  n o  w ay  help  
h im self o r  Jane b u t w ou ld , on  th e  o th er  h an d, in cu r  .the d isp leasure o f  
M igel.

I  d o  n ot see  any reason  fo r  d isbeliev in g  th e  ev id en ce  o f  a ccu sed  or 
Charles. N or a m  I  im pressed  b y  th e reasons g iven  b y  th e M agistrate 
fo r  re jectin g  th e  d e fen ce . H e  says th a t Charles ad m itted  th at h e had 
g o n e  to  M ig e l’s h ouse on  previou s occa sion s and  th at M ige l w as aw are o f  
th ose  v isits, and th a t , th erefore , it  is d ifficu lt to  understand w h y  M igel 
sh ou ld  have raised an y  o b je ct io n  to  th e v isit o f  Charles th at day. T h e 
a ttitud e  o f  M ige l w ou ld  d ep en d  on  th e tim e at w h ich  an d  th e  circum -, 
s ta n ce s  in  w h ich  Charles p a id  h is v isit. T h ere is n oth ing  in  the ev id en ce  
to  show  th at C h arles ’s earlier v isits  w ere a lso tim ed  at 1 a .m . or  that he 
g o t Ja n e  secretly  on  th ose o cca sion s to  m e e t  h im  ou tside. M igel w ou ld  
probab ly  h ave  n o ob je ct ion  to  th e v isits o f  C harles, a “  resp ectab le  you n g  
m a n  " ,  p rovided  h e ca m e there w ith  th e kn ow led ge o f  M ige l an d  at a 
reasonable  h our. B u t  certa in ly  h e w ou ld  o b je c t  to  a v is it o f  Charles 
a t 1 a .m . and also to  a q u ie t con versa tion  betw een  Charles and his 
d a u gh ter  a t that h our in th e com p ou n d . T h e  secon d  reason  g iven  by  
th e  M agistrate is th at it is d ifficu lt to  u n derstan d  "  w h y  Charles and  th e 
a ccu s e d  shou ld  h ave  taken  to  th eir  h eels w hen  M igel ch a llen ged  th em  ” . 
I t  appears to  m e  th at C harles an d  th e  accu sed  acted  as m o s t  p eop le  o f  
their class w ou ld  a ct in  sim ilar c ircu m stan ces . T h e  M agistra te  states 
fu rther th a t  if  th e  d e fen ce  v ers ion  is true th e  accu sed  w ou ld  h a v e  told  
M igel the tru th  as soon  as h e  w as a r r e s te d .. I t  is n ot a t all strange that 
th e  accused  d id  n ot a c t  in  th at w ay . H e  w as an em p loyee  o f  Charles 
a n d  he w as n o t going  to  revea l to  M igel th e  secret love  affairs o f  Charles 
a n d  Jane.

T h ou gh  th e  d ecis ion  o f  a M ag istra te  o n  qu estion s o f  fa c t  ba sed  on  th e  
d em ean ou r  and cred ib ility  o f  w itn esses carries great w eigh t, an A pp ella te  
C o u rt  is noiT absolved  from  th e  d u ty  o f  testin g  th e  ev id en ce  extrinsica lly  
as w ell as in strinsica lly  (vide The King v. Fernando  l , and  Nga Kyaw  H la v. 
The K ing*).

A  d o s e  exam ination  o f  th e  ev id en ce  raises a  strong d ou b t in  m y  m in d  
a s  to  th e  gu ilt o f  the accu sed  an d  th e  a ccu sed  sh ou ld  b e  g iven  th e ben efit 
o f  th a t d ou b t.

I  a llow  th e ap peal and  a cq u it  th e  accu sed .

Appeal allowed.

1 {1 9 3 0 )  3 2  N .  L .  R .  2S 1 . AU India Reporter (1933) Rangoon i5.


