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Present: Pereira J . and E n n i s J . 

A S S I S T A N T G O V E R N M E N T A G E N T , K E G A L L A , v. 
B A N D A et al. 

216—D. C. Kegalla, 3,005. 

R e s judicata—Omission to make a claim in reconvention in an action 
• in the District Court — Civil Procedure Code, s. 207 — Land 

acquisition—Right of Government Agent to claim compensation for 
improvements effected by the Crown—Must Attorney-General claim 
the compensation on behalf of the Crown f 

A person who omits to make a claim in reconvention in an action 
in the District Court does not thereby lose his right to press that 
claim in a subsequent action. 

• A Government Agent has the power t o assert in land acquisition 
proceedings the Crown's right to compensation in respect of 
improvements made by the Crown as bona fide possessor of lands 
acquired b y the Crown. 

B y the loss of the jus retentionis a person who had effected 
improvements on landed property does not lose his right to 
compensation. 

ry^HE fac t s are s e t out in the ind ic tment . 

Bawa, K.C., Acting S.-G., for plaintiff, appel lant . 

A. St. V. Jayewardene, for defendants , respondents . 
Cur. adv. vult. 

March 4 , 1913. PEREIRA J . — . . 

This case is t h e resul t of a reference under seot ion 11 of t h e L a n d 
Acquis i t ion Ordinance, 1876. T h e portion of land acquired by the 
Crown is described as lot N o . C 208 in prehminary plan N o . 1,847. 
I t i s a part of t h e land k n o w n as Kalugalamukalana , w h i c h m a y 
general ly b e regarded as h igh forest. Th i s forest w a s at o n e t i m e 
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supposed t o b e Crown l a n d , a n d i n t h e belief t h a t i t w a s s u c h Govern
m e n t erec ted a s e t of coo ly l ines o n t h e port ion acquired. S i n c e 
t h e n t h e w h o l e land w a s dea l t w i t h under t h e W a s t e L a n d s Ordi
n a n c e , and in t h e proceedings o n t h e reference t o Court under t h a t 
Ordinance i t w a s dec lared t o b e t h e property of t h e d e f e n d a n t s . 
T h e de fendants s a y t h a t t h e y h a v e t h u s b e c o m e ent i t l ed t o t h e 
buDdings erec ted by G o v e r n m e n t , and c l a i m c o m p e n s a t i o n i n 
re spec t thereof. T h e Dis tr i c t J u d g e h a s a w a r d e d t h e d e f e n d a n t s 
E s . 1 ,200 as c o m p e n s a t i o n i n r e s p e c t of the bui ld ings , and t h e 
Sol icitor-General h a s l imi t ed h i s appeal t o o n l y th i s part of t h e 
award. T h i s a m o u n t , I t a k e i t , i s t h e m a r k e t v a l u e of t h e improve 
m e n t s , and I m a y s a y t h a t t h e party w h o m a d e t h e i m p r o v e m e n t s 
wou ld b e ent i t l ed , if a t all, t o th i s s u m as c o m p e n s a t i o n , b e c a u s e in 
l a w h e i s ent i t l ed t o t h e m a r k e t v a l u e of t h e i m p r o v e m e n t s or their 
actual cost , w h i c h e v e r i s l e s s , and t h e e v i d e n c e s h o w s t h a t t h e 
market va lue is in th i s case t h e l e s s of t h e t w o s u m s . I t m a y b e 
inferred f rom t h e ev idence of Mr. J o n k l a a s , D i s tr i c t E n g i n e e r , t h a t 
t h e rooms cos t m u c h m o r e t h a n R s . 1 ,200. There w e r e on ly t w o 
i s sues framed, n a m e l y , " W h a t i s t h e v a l u e of t h e lo t acquired, and 
does t h e decree in D . C. 1 ,308 ent i t l e t h e c l a i m a n t s t o c o m p e n s a t i o n 
for the bui ld ings? " A n admis s ion w a s recorded in t h e s e t e r m s . 
" I t i s a d m i t t e d bui ld ings on t h e l a n d acquired w e r e erec t ed b y t h e 
C r o w n . " Considering w h a t t h e Dis tr ic t J u d g e s a y s in h i s j u d g m e n t , 
I t a k e i t t h a t t h e s econd i s sue m e a n s w h e t h e r , in v i e w of t h e decree 
i n case N o . 1 ,308 of t h e Dis tr ic t Court of Kega l la , t h e Crown c a n , 
in th i s case , m a i n t a i n a c l a i m t o c o m p e n s a t i o n . On th i s i s s u e t h e 
Dis tr ic t J u d g e s a y s t h a t t h e decree i n 1 ,308 is res judicata, as aga inst 
t h e Crown. I do n o t s e e h o w t h a t c a n b e so . A s s u m i n g t h a t t h e 
proceeding under t h e W a s t e L a n d s Ordinance w a 3 a regular act ion 
under t h e Civil Procedure Code, w a s t h e Crown b o u n d t o m a k e i t s 
c la im t o c o m p e n s a t i o n in i t ? T h e Dis tr i c t J u d g e c i tes t h e expla
nat ion t o sec t ion 207 of t h e Civil Procedure Code , b u t h e o m i t s t h e 
important words " u p o n t h e c a u s e of ac t ion for w h i c h t h e ac t ion 
i s b r o u g h t . " A n y w a y , h e proceeds t o ask himsel f , " W h a t w a s t h e 
c a u s e of act ion in t h e w a s t e l a n d s c a s e ? " and a n s w e r s t h e 
ques t ion a s f o l l o w s : " I t w a s t h e denia l b y t h e c l a i m a n t s of a n y 
right i n t h e Crown t o t h e l a n d i n q u e s t i o n . " N o w , t h e Crown had 
n o right w h a t e v e r t o t h e l a n d i n ques t ion , e x c e p t a jus retentionis 
unt i l i t w a s paid c o m p e n s a t i o n ; a n d th i s r ight t h e Crown m i g h t 
h a v e c la imed , b u t i t i s no t , as i t c a n n o t of course b e i n t h e c i rcum
s t a n c e s , n o w ins i s ted on . B y t h e loss of t h e jus retentionis a person 
w h o h a s effected i m p r o v e m e n t s o n l a n d e d property does n o t l o se 
h i s r ight t o compensa t ion . T h e ac tua l c l a i m t h a t t h e Crown h a d 
w a s a m o n e y c l a i m aga ins t t h e o w n e r s of t h e l and .whbever t h e y w e r e , 
n a m e l y , a c l a i m t o c o m p e n s a t i o n for t h e i m p r o v e m e n t s , a n d t h i s 
c l a i m t h e Crown w a s n o t b o u n d t o m a k e i n reconvent ion i n t h e 
w a s t e l a n d s proceedings . I m e a n i t s omis s ion t o m a k e t h i s c l a i m 
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IMS. in those proceedings did n o t render t h e decree rea judicata as against 
p H B H I B A j t h e Grown in respect of i t s c la im for compensat ion . This Court has 

-7— a lready he ld t h a t a person w h o o m i t s t o m a k e a c la im in reconvent ion 
Goeernmmt m a n act ion in t h e Distr ict Court does no t thereby lose his right t o 
• Agent, press t h a t c l a i m i n other proceedings . ( S e e Avpuhamy v. B o n d a . 1 ) 

^Baw&i * •' 1 ° *^e course of the argument I w a s in doubt that t h e Government 
A g e n t had the power t o assert in the present proceedings t h e Crown's 
right t o compensat ion in respect of the buildings in quest ion. I 
t h o u g h t t h a t s u c h a right could only b e asserted b y t h e Attorney-
General ; but hav ing considered carefully the full scope of t h e 
Ordinance, I think t h a t t h e Government Agent h a s full power 
thereunder to represent the Crown for all purposes directly connected 
w i t h t h e acquisit ion of any land for public purposes , and t h e p a y m e n t 
over, or t h e distribution of, t h e compensat ion awarded therefor. 
N o w , I th ink that the Crown's c la im t o compensat ion in th i s case , 
be ing a c la im against any person w h o m s o e v e r w h o m a y b e t h e 
owner of t h e property acquired, i s a mat ter directly connected w i t h 
t h e distribution of t h e compensat ion awarded, and that , therefore, 
t h e Government Agent can assert that c la im in t h e s e proceedings. 
T h e right order wil l be t h a t o u t of t h e whole s u m awarded as com
pensat ion for t h e property acquired, t h e Crown is ent i t led t o receive 
E s . 1 ,200 as compensat ion for i m p r o v e m e n t s m a d e on that property, 
and t h a t therefore t h e a m o u n t of compensat ion that t h e Crown is 
l iable t o pay for t h e property wil l be t h e s u m awarded by t h e 
Dis tr ic t J u d g e m i n u s t h e said s u m of E s . 1,200. 

Considering t h e irregularity; in the procedure adopted by the 
G o v e r n m e n t A g e n t in assert ing t h e c l a i m of t h e Crown t o c o m p e n 
sat ion for t h e bui ldings , t h a t i s to say , by valuing t h e whole of the 
property acquired, wh ich , inc luding t h e buildings, obviously 
be longed t o t h e c la imants , at E s . 3 1 , I think t h a t the proper order 
as t o cos t s wil l be t h a t each party do bear h i s o w n costs in both 
Courts . 

ENNIS J . — I agree. 

Varied. 

1 (1913) 16 N. L. B. 203. 


