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S . K .  G U N A W A R D E N E , P e t it io n e r , and 

M rs. M . N . J A Y A W A R D E N E , R e s p o n d e n t

S. G 964 /70— Application for Revision and/or Restitutio in 
integrum in C. R . Colombo, 96276

Jurisdiction— Action instituted in a Court of Iicqucsls—acquirement oj certificate of 
Conciliation Hoard— Whether it can be waived by acquiescence— Conciliation 
Boards Act No. 10 of 195S, as amended by Act No. 12 of 106:1, s. 11(1) (a)—  
Burden of proof

W h e n  a p a r ty  re lics  o n  a  p ica  th a t  th e  c o u r t  h a s  n o  ju r is d ic t io n  t o  e n te r ta in  a  
p la in t  w ith o u t  a  c e r t if ic a te  i'rom  the C o n c ilia t io n  B o a r d , th e  b u rd e n  is o n  h im  to  
s h o w  th e  e x is te n ce  o f  fa c ts  w h ich  d e p r iv e  th e  c o u r t  o f  s u ch  ju r is d ic t io n . In  th e  
a b s e n ce  o f  s u ch  fa c t s  b e in g  b ro u g h t t o  its  n o t ic e  th e  c o u r t  has n o  d u t y  in  e v e r y  
ca so  t o  la u n ch  o n  art in q u ir y  ns to  w h e th e r  the. d is p u to  in  q u e s t io n  a r o s e  in  
a  C o n c ilia t io n  B o a r d  a rea .

A . P P L I C A T I O X  f o r  r e v is io n  a n d /o r  restitutio in integrum in  r e s p e c t  
o f  a n  o r d e r  o f  th e  C o u r t  o f  R e q u e s ts , C o lo m b o .

I n  a  te n a n c y  a c t io n  o n e  o f  th e  issu es ra is e d  b y  th e  d e fe n d a n t  w as 
w h eth er  p la in t if f  c o u ld  m a in ta in  th e  a c t io n  w it h o u t  filing  a  c e r t if ic a te  
fr o m  th e  C o n c ilia t io n  E o a r d . O n tlio  tr ia l d a te  th e  ease  w as s e t t le d , 
th e  d e fe n d a n t  a d m it t in g  th a t  a  ce rt ifica te  fr o m  th e  C o n c ilia t io n  B o a r d  
w as n o t  n ecessa ry . J u d g m e n t  w as a c c o r d in g ly  e n te re d  f o r  th e  p la in t if f  
in  e je c tm e n t  a n d  th e  d e fe n d a n t w as g ra n te d  t im e  till 3 1 st D e c e m b e r
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1970) a  p e r io d  o f  n e a r ly  tw o  y ea rs  fr o m  th e  d a te  o f  tr ia l, t o  le a v e  th e  
p rem ises .

- O n  2 9 th  D e c e m b e r  1970, i.e . tw o  d a j-s  b e fo r e  th e  la st d a y  g ra n ted  
t o  h im  t o  q u it ;  th e  d e fe n d a n t filed  th e  p r e se n t  a p p lic a t io n  in  rev is ion  
to  h a v e  a ll th e  p r o ce e d in g s  in  th e  C o u rt  o f  R e q u e s ts  case d e c la re d  n u ll 
a n d  v o id  o n  th e  g ro u n d  th a t  th e  C o u rt  h a d  n o  ju r is d ic t io n  to  en terta in  
th e  p la in t  as  a ce r t if ic a te  o f  th e  C o n c ilia t io n  B o a r d  d id  n o t  a c c o m p a n y  

it .

2V. R. M . Daluwatte, f o r  th e ' d e fe n d a n t-p e t it io n e r .

C. Rawjan-uih-an, Q.C., w ith  L. V. R . Fernando, fo r  th e  p la in tiff- 
r e sp o n d e n t.

Cur. adv. vuli.

July  1, 1971 . Sil v a , S .P .J .—

T h e  p la in t iff -r e sp o n d e n t  in stitu ted  th is  a c t io n  in  th e  C ou rt o f  R e q u e s ts , 
C o lo m b o , o n  lG th  A u g u s t  19G7 a g a in s t th e  d e fe n d a n t  p e t it io n e r  fo r  
e je c tm e n t  fr o m  c e rta in  p rem ises b e lo n g in g  t o  th e  p la in t if f  a n d  fo r  arrears 
o f  t w o  m o n th s ’ r e n t  a n d  d a m ages t i l l  h e  w a s r e s to r e d  to  p ossess ion  o f  
.th e s a id  p rem ises . T h e  p la in tiff  a v e rre d  inter alia .th a t  th e  p rem ises  
w e re  a ssessed  b y  th e  M u n icip a l C o u n cil o f  D e h iw a la -M o u n t L a v in ia  
a t  a n  a n n u a l v a lu e  w h ich  e x ce p te d  th e  p re m ise s  fr o m  th e  p ro v is io n s  o f  
th e  R e n t  R e s tr ic t io n  A c t  and  th a t  n o t ic e  t o  q u it  w a s  d u ly  g iv e n  b y  h im  
t o  th e  d e fe n d a n t . T h e  d e fen d a n t in  h is  a n sw er  p u t  th e  p la in t if f  t o  th o  
p r o o f  o f  th e  first a v e rm e n t an d  in  re g a rd  t o  th e  s e c o n d , w h ile  a d m ittin g  
th e  r e c e ip t  o f  th e  n o t ic e  t o  q u it , t o o k  u p  th e  p o s it io n  th a t  i t  w as b a d  in 
la w .

O n  th e  firs t  d a j '  o f  tria l 2G.6.GS, th e  d e fe n d a n t  a n d  th e p r o c t o r  be ing  
a b se n t, th e  tr ia l p r o c e e d e d  ex parte a n d  th e  le a rn e d  C om m ission er  en tered  
d e c re e  in  fa v o u r  o f  th e  p la in tiff  as p r a y e d  fo r .  S u b se q u e n tly  th o  
d e fe n d a n t  m o v e d  to  se t aside th e  d e c re e  nisi a n d , a t  th e  in q u iry , i t  w as 
ag reed  b e tw e e n  th e  pa rties  th a t  th a t  decree be set as id e  o n . certa in  
term s. E v e n tu a lly , w h en  th e  tria l t o o k  p la c e , th e  p la in t if f  ra ised  tw o  
issues :—

' (1 ) A r e  th e  p rem ises  in  su it e x c e p t e d  p rem ises  f o r  th e  reason s stated  
in  c e r ta in  p a ra g ra p h s  o f  th e  p la in t a n d

(2 ) I f  issue (1 ) is an sw ered  in  th o  a ff irm a tiv e , is th e  p la in t iff  en titled  
t o  a  d e c re e  in  e je c tm e n t .

The d e fe n d a n t  t o o  ra ised  tw o  issues b o t h  o f  w h ich  d id  n o t  arise fr o m  th e  
^ leadin gs :—

(1 ) D o e s  d e cre e  in  case  N o . S4463 o f  th e  C o u r t  o f  R e q u e s ts , C o lo m b o ,
a c t  as a  b a r  t o  th e  in s t itu tio n  o f  th is  a c t io n  a n d  \

(2 ) C an  th e  p la in t if f  m a in ta in  th is  a c t io n  w ith o u t  filing  a  ce rt ifica te  
fr o m  th e  C h a irm an  o f  th e P an e l o f  C o n c ilia to r s  as req u ired  b y  S ection  
1 4 (1 )  (a) o f  th e  C on cilia tion  B o a rd s  A c t  N o . '10 o f  1958  as a m e n d e d  b y
A c t  N o .  12 o f  1963.1 *
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T h e  p la in t if f ,  h a v in g  fir s t  o b je c t e d  to  th e  t w o  issu es ra ised  b y  
th e  d e fe n d a n t , la te r  a g re e d  to  ta k e  n o t ic e  o f  th e m  a n d  fu rth e r  tria l w as 
a d jo u rn e d  fo r  1 3 .2 .1 9 6 9 . O n  th is  d a y  th e ca se  w a s  s e t t le d , th e  d e fe n d a n t 
a d m itt in g  th a t  th e  p rem ises  in  su it  w ere e x c e p t e d  p re m ise s  a n d  th a t  a  
ce r t if ica te  f r o m  t h e  C o n c ilia t io n  B o a r d  w a s n o t  n e ce s sa r y  in  th is  caso . 
J u d g m e n t  w a s  a c c o r d in g ly  en tered  fo r  th e  p la in t i f f  in  e je c tm e n t  a n d  
th e  d e fe n d a n t  w a s  g ra n te d  t im e  till 3 1 st D e c e m b e r ,  1970 , a  p e r io d  o f  
n e a r ly  t w o  y e a r s  f r o m  th e  d a te  o f  tr ia l, t o  le a v e  th e  p rem ises .

In  D e c e m b e r ,  1 9 7 0 , th e  d e fe n d a n t filed  a  p e t i t io n  a n d  a n  a ffid a v it  
d a te d  2 n d  D e c e m b e r , 1970 b e fo re  th e  C ou rt o f  R e q u e s ts , p le a d in g  th a t  
th e  C o n c ilia t io n  B o a r d s  A c t  w as in  o p e ra t io n  in  th e  v illa g e  a rea  in  w h ich  
th e  p re m ise s  in  q u e s t io n  w ere  s itu a ted  a n d  th a t  in  la w  th e  p la in t if f  c o u ld  
n o t  in s t itu te  th is  a c t io n  a n d  th e  co u r t  c o u ld  n o t  e n te r ta in  th e  p la in t  
w ith o u t  a  c e r t i f ic a te  fr o m  th e  C o n c ilia tio n  B o a r d .  T h e  d e fe n d a n t 
th ere fo re  p r a y e d  th a t  th e  p ro ce e d in g s  a n d  d e c re e  o f  th e  C ou rt o f  R e q u e s ts  
b e  d e c la r e d  n u ll a n d  v o id .  T h e  lea rn ed  C o m m is s io n e r  o r d e re d  n o t ic e  
o n  th e  p la in t i f f  r e tu rn a b le  o n  2 1 .12 .19 70  a n d  c a lle d  u p o n  th e  d e fe n d a n t 
to  su p p o r t  h is  a p p lic a t io n . O n th a t  d a y , th e  c o u r t  h e ld  an  in q u iry  a n d  
p o s tp o n e d  th e  o r d e r  f o r  13 th  J a n u a ry , 1971. O n  2 9 t h  D e ce m b e r , 19 70 , 
tw o  d a y s  b e fo r e  t h e  la s t  d a y  g ra n te d  t o  h im  t o  q u it  th e  p rem ises  in te rm s 
o f  th e se t t le m e n t  r e a c h e d  o n  13 .2 .69  th e  d e fe n d a n t  file d  p a p e rs  in  r e v is io n  
b e fo re  th is  c o u r t  t o  h a v e  all p ro ce e d in g s  in  th e  C o u r t  o f  R e q u e s ts  ease  
d e c la re d  n u ll a n d  v o id ,  t o  h a v e  th e  d ecree  in  e je c t m e n t  e n te re d  b y  th a t  
co u r t  s e t  a s id e  a n d  w r it  o f  e x e cu tio n  s ta y e d , th e  a p p lic a t io n  be in g  ba sed  
a lm o st e n t ir e ly  o n  th e  g ro u n d  that, th e  p la in t i f f ’s a c t io n  w as w ro n g ly  
c o n s t itu te d  a s  h e  fa i le d  to  p r o d u c e  b e fo r e  t h e  C o u rt  a  ce rt ifica te  
fro m  th e  C o n c ilia t io n  B o a r d  in  term s o f  S e c t io n  14  o f  th e  C on cilia tion  
B o a rd s  A c t .

A ll th e  su b m iss io n s  o f  th e  cou n sel fo r  th e  p e t it io n e r  th e re fo re  c e n tre d  
rou n d  h is  m a in  c o n t e n t io n  th a t  th e  co u r t  h a d  n o  ju r is d ic t io n  to 'e n te r ta in  
th e  p la in t  in  th is  ca se  as a  certifica te  o f  th e  C o n c ilia t io n  B o a r d  d id  n o t  
a c c o m p a n y  it .  H e  s tro n g ly  re lied  o n  th e  D iv is io n a l  B e n c h  d e c is io n  
in  th e  ca se  o f  Nonahamy v. Halgrat Siha  x, in  w h ich  th e  v iew  w a s  
e x p ressed  th a t  a  c o u r t  h a d  n o  ju r is d ic t io n  t o  en terta in  a  p la in t  
w ith o u t th e  re q u is ite  ce rt ifica te  u n d er  S e c t io n  14 o f  th e  C o n c ilia tio n  . 
B o a rd s  A c t .  T h is  fin d in g , h ow ev er , w a s p r e c e d e d  b y  th e  fo llo w in g  
o b s e rv a t io n  o f  th e  C h ie f  J u stice  :— "  In  th e  p r e s e n t  a p p ea l th e  a p p e lla n t 
{i.e . th e  p la in t if f )  d o e s  n o t  co n te s t e ith er  th e  p o s it io n  th a t  th e  la n d  to  
w h ich  th is  a c t io n  re la tes  is s itu a ted  in  a  C o n c ilia t io n  B o a r d  area  o r  th e  
p o s it io n  th a t  th e  d isp u te  in  th is a c t io n  is o n e  in  respect- o f  im m o v a b le  
p r o p e r ty  in  th a t  a rea . T h e  q u estion  w h ich  th e r e fo re  arises is p u re ly  
on e  o f  la w  ” . W it h  resp ect, I  am  in  e n tire  a g r e e m e n t  w ith  th is  v ie w .
In  a  case  w h e re  th e  fo llo w in g  fa c ts  a rc  e s ta b lis h e d  b y  th e  p a r t y  ra is in g  1

1 (1970) 73 N. L. R. 217.



th e  issu e  th a t  a  c o u r t  c a n n o t  e n te r ta in  a  p la in t  b y  rea son  o f  th e  a b s e n c e  
o f  a  c e r t if ic a te  fr o m  th e  C o n c ilia t io n  B o a r d , n a m e ly  :—

(1 )  th a t  th e  n a tu re  o f  th e  d is p u te  is  o n e  to  w h ich  th e  p r o v is io n s  o f  
th e  C o n c ilia t io n  B o a r d s  A c t  a p p ly

(2 )  th a t  th e  area  in  w h ich  th e  d is p u te  a ro se  is in  a  C o n c ilia t io n  
B o a r d  a re a  a n d

(3 ) th a t  a  p a n e l o f  c o n c ilia to r s  h as been  c o n s t itu te d  fo r  that. 
C o n c ilia t io n  B o a r d  area

a  c o u r t  w ill h a v e  n o  ju r is d ic t io n  to  en terta in  a p la in t  u n less th e  r e q u ir e d  
c e r t i f ic a te  fro m  th e  C o n c ilia tio n  B o a r d  is  a t ta ch e d  to  th e  p la in t . In h e r e n t  
in  th is  p r in c ip le  h o w e v e r  is  th e  o b lig a t io n  o n  th e  p a r t y  re ly in g  o n  su ch  
p le a  t o  sh o w  th e  c o u r t  in  a  p a rt icu la r  ca se  th a t  th o se  fa c ts  e x is t . I n  
th e  a b s e n c e  o f  su ch  fa c ts  b e in g  b r o u g h t  to  th e  n o t ic e  o f  th e  c o u r t , th e r e  
is  n o  d u t y  o n  th e  co u r t— th o u g h  cou n se l fo r  th e  p e t it io n e r  se e m e d  t o  
c o n t e n d  th ere  w a s— to  e m b a rk  on  a  v o j ra g e  o f  d is c o v e r y  in  e v e r y  a c t io n  
in s t itu te d  b e fo r e  i t  w h eth er  th e  d isp u te  a rose  in  a  C o n c ilia t io n  B o a r d  
a rea  in  w h ich  a  p a n e l o f  c o n c ilia to r s  h a d  been  co n s titu te d .

C o u n se l fo r  th e  p e t it io n e r  su b m itte d  th a t , in  th e  ca se  o f  Robson 
Fernando v. Henrietta Fernando 1, w h en  S a m era w ick ra m e  J .  h e ld  th a t  
o b je c t io n  re la t in g  to  th e  w a n t  o f  ju r is d ic t io n  t o  h e a r  a  ca se  m a y  
b e  w a iv e d  b y  th e  d e fe n d a n t, i f  t.he w a n t  o f  ju r is d ic t io n  is n o t  a p p a r e n t  
o n  th e  fa c e  o f  th e  re co r d  b u t  d e p e n d s  o n  th e  p r o o f  o f  fa c t s ,  h e  h a d  n o t '  
c o n s id e r e d  th e  d e c is io n  o f  th e  D iv is io n a l B e n ch  in  Nonahamy v. Halgrat 
Silva (supra). C ou n sel f o r  th e  re sp o n d e n t  c o n te n d e d  o n  th e  o t h e r  
h a n d  t h a t  S a m era w ick ra m e  J .  h a s  assu m ed  th e  c o rre ctn e ss  o f  th e  
d e c is io n  in  th e  D iv is io n a l B e n c h  c a se  b u t  th a t  h is  d e c is io n  w a s  b a s e d  
b n  a  d iffe r e n t  p r in c ip le  o f  w a iv e r  b y  a cq u ie s ce n ce . I  am  in c l in e d  t o  
a c c e p t  th e  c o n te n t io n  o f  c o u n se l fo r  th e  re sp o n d e n t  a n d  I  th in k  th a t  
th e  v ie w  ta k en  b } ' S a m era w ick ra m e  J . ca n  b e  re co n c ile d  w ith  th e  e a r lie r  
d e c is io n . I t  m u s t  b e  a p p re c ia te d  th a t  u n lik e  ce rta in  o th e r  s ta tu te s  
w h ic h  c o m e  in to  o p e ra t io n  th r o u g h o u t  th e  I s la n d  th e  m o m e n t  t h e y  
b e c o m e  la w , th e  C o n c ilia tio n  B o a rd s  A c t  w as b r o u g h t  in t o  e f fe c t  in  
d if fe r e n t  p a rts  o f  th e  Is la n d  a t  d iffe r e n t  tim es. E v e n  in  an  a re a  t o  w h ic h  
i t  w a s m a d e  a p p lica b le , u n til su ch  tim e  as a  p a n e l w as p r o p e r ly  c o n s t it u t e d  
th e  p r o v is io n s  o f  se c tion  14 w o u ld  n o t  co m e  in to  o p e r a t io n . T h e  
a p p lic a b il it y  a lso  d e p e n d e d  on  th e  tj-p e  o f  d is p u te  w h ich  p a rt ie s  d e s ire d  
t o  b r in g  b e fo r e  co u r t . E v e n  w h ere  a  p a n e l o f  c o n c ilia to r s  h a d  b e e n  
c o n s t it u t e d , d iff icu lt  q u estion s  can  arise  as to  th e  d e m a rca tio n  o f  th e  
v illa g e  lim its  a n d  w h eth er  a  p a rt icu la r  p o r t io n  o f  a  v illa g e  fa lls  w ith in  
th e  v illa g e  area  in  w h ich  a  p a n e l h a d  b e e n  co n s t itu te d . A lth o u g h  th e  
A c t  w a s -p a s s e d  as fa r  b a ck  as 1958 th ere  w o u ld  still b e  m a n y  v illa g e  
a rea s  in  C e y lo n  t o  w h ich  i t  d o e s  n o t  a p p ly , n o  p a n e l b e in g  c o n s t it u t e d . 
W h e n  a  p la in t if f  th e re fo re  in stitu tes  a n  a c t io n  b e fo r e  a  c o u r t  w ith o u t  
a n y  r e fe re n ce  t o  a  ce r t if ica te  fr o m  a  C o n c ilia t io n  B o a r d , th e  c o u r t  h a s  1

1(1971) 74 N. L. It. 57.
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n o  a lte rn a tiv e  b u t  to  a c c e p t  th e  p la in t  o n  th e fa c e  o f  it .  T h e  q u e s t io n  
o f  n o t  en terta in in g  a  p la in t  w o u ld  arise  o n ly  i f  th e  d e fe n d a n t  p le a d s  
th a t  th e  d isp u te  a ro se  w ith in  a  C on c ilia tion  B o a rd  area  a n d  t h a t  i t  is 
su ch  a  d isp u te  as w o u ld  r e q u ir e  r e fe re n ce  to  a  C o n c ilia t io n  B o a r d  b e fo r e  
a c t io n  is  filed . T h e  p a s s a g e  fr o m  th e  ju d g m e n t  o f  th e  C h ie f  J u s t ic e  
.q u o te d  b y  m e ea r lier  s h o w s  th a t  in  th a t  case  i t  w a s c o m m o n  g r o u n d  
th a t  th e  d isp u te  as w e ll a s  th e  area  in  w h ich  it  arose  w as su ch  as  t o  b r in g  
i t  w ith in  th e o p e r a t io n  o f  th e  C o n c ilia t io n  B oa rd s  A c t  a n d  th e  q u e s t io n  
w h ich  S a m eraw iek ram e J .  d e a lt  w ith  d id  n o t  arise  fo r  c o n s id e r a t io n  
in  th a t  case. H a d  t h a t  q u e s t io n  arisen , it  m a y  n o t  h a v e  b e c o m e  

/n ecessa ry  fo r  th a t  c o u r t  t o  c o n s id e r  th e le g a lity  o r  o th e r w is e  o f  
.th e  en te rta in m e n t o f  th e  p la in t .

j. £52 ,SILVA. S.P.J .— Ounawardene v. Jayawardene

T h e  fa c ts  w h ich  I  h a v e  s e t  o u t  earlier in  regard  to  th e  in s t a n t  ca se  
sh o w  clearly  th a t n e ith e r  th e  p la in t if f  n o r  th e  d e fe n d a n t  in  th e ir  p le a d in g s  
m a d e  a n y  re feren ce  t o  th e  d is p u te  arisin g  in  a  C o n c ilia t io n  B o a r d  area . 
T h e re  w as th ere fo re  n o  o b l ig a t io n  w h a tsoev er  o n  th e  c o u r t  t o  la u n ch  
o n  a n  in q u iry  in to  th is  m a t t e r  b e fo r e  en terta in in g  th e  p la in t  o r  e v e n  
a fte r  rece iv in g  th e  a n sw e r . T h e re a fte r , w hen  th e  issue as t o  w h e th e r  
th e  p la in tiff  can  m a in ta in  th e  a c t io n  b y  reason  o f  n o n -c o m p l ia n c e  w ith  
.the C on cilia tion  B o a r d s  A c t  w a s  fra m e d  b y  th e  d e fe n d a n t , th e  court- 
w as p rep ared  to  a c c e p t  th e  issu e  e v e n  th ou gh  th ere  w a s  n e ith e r  a n y  

.a v erm en t in  th e  a n sw er  n o r  a n y  o th e r  fr e t  p la ce d  b e fo re  th e  c o u r t  w h ich  
w o u ld  en ab le  it  t o  a r r iv e  a t  a  d e c is io n  in  th is m a tter . O n  th e  n e x t  d a t e  
o f  tr ia l h ow ev er  th e  d e fe n d a n t  agreed  th a t  a  c e r t if ic a te  f r o m  th e  

. C on c ilia tion  B o a rd  w a s n o t  n e ce ssa ry  a n d  con sen ted  to  ju d g m e n t .  T h e  
c o u r t  w as thus le ft  w ith  n o  m a te r ia l a t  all to  d e c id e  th e  q u e s t io n  o f  th e 

.co rrectn ess  o f  e n te r ta in in g  th e  p la in t. I n  fa c t  th e  c o n d u c t  o f  th e  
d e fe n d a n t co u ld  o n ly  h a v e  le d  th e  co u r t  t o  b e liev e  th a t  n o  s u c h  fa c ts  
w ere p la ced  b y  th e  d efen d an t- as th ere w ere n on e . I  th in k  th e r e fo re  

. 'th a t  th e  b roa d  p r in c ip le  en u n cia te d  b y  S a m era w iek ra m e  J .  in  the 
case  referred  to  e a r lie r  is a p p lic a b le  in th is case.

Q u ite  ap art fro m  th e  m e r its  o f  th e  qu estion  o f  law  ra ised  in th is  p e t it io n , 
the c ircu m stan ces r e la t in g  t o  th e  c o n d u c t  o f  th e  p e t it io n e r  p r e c lu d e  
m e fro m  g iv in g  a n y  r e l ie f  b y  w a y  o f  rev is ion  w h ich  is  e s s e n t ia lly  
a d iscretion a ry  re m e d y . T h e  d e fen d a n t b y  his c o n d u c t  o n  th e  fin a l 

.d a y  o f  the trial led  th e  C o u r t  t o  be lieve  t h a t  th ere  w a s  n o  b a s i s  fo r  th e  
issue raised b y  h im  e a r lie r  rega rd in g  th e  e n terta in m en t o f  th e  p la in t . 
H e  th e re b y  o b ta in e d  a n  a d v a n ta g e  fro m  th e p la in t iff  a n d  th e  c o u r t  to  
rem ain  a lm ost tw o  y e a r s  in  th e  prem ises, e v e n  th o u g h  th e  p la in t if f  
w as en titled  to  a n  im m e d ia te  o rd e r  fo r  e je c tm e n t . T h e  d e fe n d a n t  
e n jo y e d  the fu ll benefit- o f  th is  p e r io d  an d  o n ly  b r o u g h t  u p  th is  q u e st io n  
a g a in  du ring  th e  la s t  m o n th  o f  h is  sta_v in  th e  p rem ises. T h e s e  fa c ts  
s tro n g ly  p o in t to  b a d  fa ith  o n  th e  p a rt o f  th e  d e fe n d a n t  a n d  sa v o u rs  
o f  a n  a tte m p t to  m is le a d  th e  c o u r t  in  o rd er  to  o b ta in  an  o r d e r  fa v o u r a b le  
to  h im  and, on  th e  b a s is  o f  a n  osten s ib le  illeg a lity , t o  res ile  fr o m  h is 
u n d erta k in g  m a d e  s o le m n ly  b e fo r e  cou rt, a fter  secu rin g  f o r  h im s e lf
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th e  fu ll a d v a n ta g e  o f  th e  o r d e r  a t  th e  e x p en se  6 f  th e  p la in t if f .  
F u rth erm ore , th e co u rse  t h a t  th is  case  to o k  in  c o u r t  sh o w s  th a t  th e  
o b je c t  o f  com p ellin g  p a rties  t o  co n c ilia te  b e fo re  c o m in g  to  c o u r t , n a m e ly  
t o  se ttle  their d iffe ren ces  w it h o u t  b ittern ess b e in g  e n g e n d e re d  w a s  
a m p ly  served  even  a t  th e  tr ia l b eca u se  b o th  p a rties  a g reed  to  s e t t le  th e  
ca se  a n d  n o th in g  fu rth e r  c o u ld  h a v e  b een  ga in ed  e v e n  b y  r e co u rs e  t o  
th e  C on cilia tion  B o a r d . T h e  d e la y  o f  n ea r ly  tw o  years a f t e r  th e  
se tt le m e n t b e fore  m a k in g  th is  a p p lica t io n , a p a rt fr o m  sh o w in g  • b a d  
fa ith  as  I  h ave  sta ted  earlier, is b y  it s e lf  a  g o o d  g ro u n d  w h ich  w ill p e rsu a d e  
th is  co u r t  aga in st rev is in g  th e  o r d e r  o f  th e low er c o u r t . B y  m a k in g  th is  
a p p lica t io n , th e  p e t it io n e r  h a s  su cce e d e d  in d e p r iv in g  th e  r e s p o n d e n t  
o f  th e fru its  o f  th e  d e cre e  in  h is  fa v o u r  fo r  a n o th e r  s ix  m o n th s . T h e  
a p p lica t io n  is a c c o rd in g ly  r e fu s e d  w ith  costs . •

Application refused.


