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An Action in  rem  for Repatriation

Colonial Court of Admiralty of Ceylon—Lim its of its jurisdiction— Applicability of 
English law—Maritime lien attaching to a  ship—Action in  rem—Right of a 
foreign State to make a claim based on maritime lien or some other right or lien— 
Subrogation in  relation to maritime lien— Ceylon Courts of Admiralty Ordinance, 
No. 2 of 1S91 {Cap. 7), s. 2—Civil Law Ordinance (Cap. 60), s. 2— Merchant 
Shipping Acts (English) of 1889, s. 1, of 1894, s. 167, and of 1906 ss. 40, 41, 
42—Admiralty Court Acts (English) of 1840, s. 3, and of 1861, s. 11— 
Administration of Justice Act (English) of 1956, s. 1— United Slates (of 
America) Code, Title 46, s. 678.

When an action in  rem is brought by a foreign claimant in the Colonial 
Court of Admiralty of Ceylon undor the Ceylon Courts of Admiralty Ordinance 
of 1891 (Cap. 7) in respect of a ship, the Court, in determining whether there 
exists a maritime lien attaching to the ship, will apuly the lex fori, the English 
law, and will give effect to the lien oidy on the basis that the admiralty juris
diction of the Supreme Court of Ceylon is restricted to the jurisdiction which 
the High Court of Admiralty exercised in England a t the time when the English 
Colonial Courts of Admiralty Act of 1SH0 came into operation. On the other 
hand, if tlie claim is, not that the claimant has such a maritime lien, but that 
he enjoys some other right or lien conferred by some other relevant law of a 
foreign State, the Court would refer to that foreign law and would decide whether 
or not to grant a remedy, only aftor ascertaining whether the right is indeed 
conferred by the foreign law and if so whether a remedy is available in English 
law to enforce rights of the same nature.

The plaintiff (The Government of the United States of America), claiming 
a sum of Rs. 76,222 as expenses incurred in the repatriation of tho crew of a 
ship of United States Registry abandoned by the owners a t the port of Colombo, 
moved the Colonial Court of Admiralty cf Ceylon in an action inr.-.m by writ 
of summons which was served on the ship together with the warrant of arrest. 
The action was for the sale of the ship and for recovery of the sum of Rs. 76,222 
cut of the proceeds of sale. The plaintiff averred that the arrangements for 
repatriation of the crew of the ship were made by the plaintiff through the 
United States Embassy at Colombo it, accordance with the provisions of the 
United States Code, section 678 of which provides as follows:—

“ I t  shall be the duty of the consul and vice-consuls, from time to time, 
to provide for the seamen of the United States who may be found within 
their districts, respectively sufficient subsistence and passages to some port 
in the United States, in the most reasonable manner, at the expense of the 
United States, subject to such instructions as the Secretary of State shall

9»give a • . .
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Belti, (i) that, prior to the passing of the Colonial Courts of Admiralty Act 
of 181)0, the genera] maritime law as administered in the High Or urt in its 
Admiralty jurisdiction in England, which is the lex fori to be administered in 
Ceylon, did not recognize uny maritime lien attaching to a ship in respect 
of a claim of the nature preferred by the plaintiff in the present action for the 
recovery of the expenses of repatriation. Accordingly, the plaintiffs claim 
must fuil.

(ii) that it could not be contended that the plaintiff stood in the shoes of the 
seamen themselves or that English law, because it recognizes maritime lien 
for expenses of repatriation, will enforce the same lien upon the principle of 
subrogation in an action brought by a person who in fact has incurred the 
expenses of repatriation. The English Admiralty Court does not recognize 
the principle of subrogation in relation to maritime liens.

(iii) that even if, prior to 1890, English Law recognized liens or charges 
arising out of claims' for payments of wages or repatriation expenses made 
under the statute law of the flag, and in respect of which o charge was created 
by that law, such claims were not regarded as arising upon maritime liens 
enforceable by. actions in rem.

(iv) that neither the text books nor the precedents mentioned by an expert 
witness in his evidence in the present case established the proposition that 
under American law the United States Government would have a maritime 
lien or any other charge enforceable by action in rem for the recovery of 
expenses incurred in pursuance of the statutory duty imposed by Title 46 of 
the United States Code. Hence oven if it be correct that the Court in Ceylon 
must apply the United States law in ascertaining whether or not the plaintiff 
had a maritime lien, or even if it be correct that the Court must enforce a 
charge arising under the common law of the United States, it wo3 not proved 
in the present action that the plaintiff was entitled to any maritime lien or 
charge.

A -C T IO N  in rem in stitu ted  by the Government o f the U nited States  
o f  America against th e  s.s. “ Valiant Enterprise ” (or the proceeds o f  the 
ship if  sold) lying in  th e  Port o f Colombo.

H. TF. Jayewardene, Q.C., w ith  N. Nadarasa, K . Kandasamy, G. P. 
Fernando and D. 8 . Wijewardene, for the Plaintiff.

G. G. Ponnanibalam, Q.G., w ith  G. Ranganuthan, V. K . Palasuntheram 
and R. L. Jayasuriya, for Messrs. Gill Amin Steam ship Co. Ltd., and 
Papain Products L td. defendants.

S. J. Kadirgamar, w ith  K . Vikwarajah, R. Illayperuma and Sinha 
Basnayake, for Capt. M etzger, defendant.

Gur. adv. vuli.

June 30, 1961. H . N . G. F ebnando, J .—

The S. S. “ V aliant Enterprise ” o f  United States R egistry arrived 
outside the Port o f  Colombo on 10th February 1960. According to  certain 
docum ents m arked b y  P la in tiff’s  counsel, the authenticity and correctness
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o f  which, though not expressly conceded by the D efence, I  assum e for 
the purposes o f  th is judgm ent, the m  ister on 11th February inform ed the  
U nited S tates consular authority io Ceylon th at he was short o f  supplies 
and fuel and o f  funds to  pay Port dues for entry in to  th e Harbour. The 
m aster also lodged w ith  the authority a P rotest s ta tin g  that the owners 
had failed to  p ay  th e wages o f  the crew and to provide funds for supplies 
and fuel, and he further surrendered the Ship’s papers to  the Em bassy. 
After consultation w ith  the State D epartm ent, which apparently failed  
to  get any response to its  communications to the owners, passage for the 
crew to  the U nited  States was arranged on a chartered aircraft, which  
also carried the crew o f  another ship sim ilarly stranded in Singapore. 
The crew were rem oved from Colombo and the costs o f  th e charter o f  the 
aircraft was defrayed by the United S tates Governm ent, h a lf o f  the  
charter paym ent being in respect o f  this crew. T hese and certain minor 
expenses are claim ed to  have amounted to R s. 76,222.

On 23rd Septem ber 1960, the U nited S ta tes G overnm ent m oved this 
Court in  an  action  in rem by writ o f sum m ons w hich  was served on the  
Ship on the 24th o f  Septem ber together w ith th e warrant o f  arrest. The 
action was for the sale o f the Ship and for recovery o f  th e sum  o f  
R s. 76,222 ou t o f  th e proceeds o f  sale.' N o  appearance was entered by the  
owners, but appearance was entered on  behalf o f  th e  m aster and three 
other parties who are now Defendants.

In  the pleadings filed in  the action, th e  P laintiff, th e  U nited  States  
G overnm ent, averred som e o f the facts stated  above and further averred :—

“ 8. The arrangements for repatriation o f  th e  crew o f the said  
Ship were m ade by the Plaintiif-Fetitioner through the U nited S tates  
E m bassy a t  Colombo in accordance w ith th e previsions o f  th e U nited  
States Code, section 678 o f  which provides as fo llow s :—

‘ 46 United States Code

678. Subsistence to  destitute sea m en ; return to  U nited States.

I t  shall be th e d u ty  o f  the consul and vice-consuls, from tim e to  tim e 
to  provide for the seam en o f the U nited  S ta tes w ho m ay be found  
w ithin their districts, respectively sufficient subsistence and passages 
to  som e port in  the U nited States, in  th e m ost reasonable manner, a t  
the expense o f  the United States, subject to  such  instructions as the  
Secretary o f  S ta te  shall give. The seam en shall, i f  able, be bound to  
do d u ty  on board the vessels in  which th ey  m ay  be transported, accord
ing to their several abilities. ’

“ 9. As th e provisions o f  the above sta tu te  obliged the American  
E m bassy a t  Colombo to  repatriate aDy and -all destitu te American 
seam en, it was essential on the part o f  the P laintiff-Petitioner to  m ake  
th e necessary financial provision for repatriation.”

In  paragraph 10 th e  P laintiff subm itted th a t “ its  claim  is based on  a  
m aritim e lien  ” .
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During th e  course o f the argument before m e counsel for the P laintiff 
referred to  certain m atters, which, if  proved, m ay have been a basis for 
th e contention th a t the repatriation expenses had been incurred a t the  
express or im plied request o f  the master, and I  infoim ed counsel at that 
stage th a t I could take no notice o f such m atters. The “ maritime lien ” 
claimed in  th e  P laintiff’6 pleadings was alleged to  have arisen by reason 
o f repatriation effected in pursuance o f a duty  imposed by statute law  
and n ot in  pursuance o f  a request from the m aster ; in the exercise of m y  
discretion, I did not think it  reasonable that a t so late a stage the Plaintiff 
should be perm itted to  rely on a different “ cause o f  action ” depending 
on facts n ot averred in the pleadings.

A part from denying the right o f  the P laintiff to  institute this action, 
the m aster has answered that he was entitled to  his wages and to reim
bursem ent for certain disbursements made on account o f  the Ship aggre
gating to  about Its. 166,000 and found him self w ithout funds, means or 
wherewithal, to m aintain the Ship and to  m aintain himself, and that the  
owners took no heed o f  his communications. H e also pleaded that in  
February 1960 he instituted proceedings N o. 3 o f  1960 in this Court for 
relief but th a t the Chief Justice declined to issue a writ o f summons. 
The m aster further pleaded that he was entitled  in respect o f his claim  
against the Ship to  a preferred maritime lien and entitled also in the  
circum stances to sell the Ship, which he had in fact sold in the exercise 
o f the alleged exercise o f  that right to Papain Products, Ltd., as nominee 
o f the Gill Am in Steamship Co., Ltd., for a sum o f £  14,000, the larger 
part o f  which still remained unpaid because o f  the arrest o f the Ship in  
th e present action. In addition this D efendant counterclaimed for 
dam ages on account o f the alleged unlawful arrest o f  the Ship by the 
Plaintiff. The other Defendants, Papain Products, Ltd., and Gill Amin 
Steam ship Co., L td ., filed Answer much to the same effect and also counter
claimed for dam ages and made certain alternative claims against the  
Ship to which for present purposes reference is n ot now necessary.

Counsel for th e Plaintiff, after stating his case, made certain general 
subm issions, including inter alia the following :—

(а) th a t th e U nited States Law does n ot create a maritime lien
enforceable by action in rem in favour o f  the master of a ship  
in respect of his unpaid wages ;

(б) th a t a m aster has no power to sell his ship even in such circumstances
as are averred in the Defendant m aster’s A n sw er;

(c) th a t in any event United States Law prohibits the sale o f a United  
States ship w ithout the consent of the appropriate authority, 
and th a t such consent had not been granted in this case.

On the basis th at these propositions could be substantiated by argument 
and evidence and would lead to the conclusion th at none of the Defen
dants by whom answer has been filed has a sta tu s to cr.ntest the Plaintiff’s 
action, counsel invited the Court to  decide in th e first instance the question
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whether any Defendant does have th at status. This course I  declined  
to  adopt for two reasons, firstly, because such a course would n o t ob viate  
the need for the Court to determ ine whether i t  has jurisdiction to  enter
tain the Plaintiff's action, and secondly, because th is being an action  
in rent and one in which the D efendants (who prim a facie appear to  have  
an interest in the Ship) have raised the question o f  jurisdiction, it  would  
be o f  advantage to the Court to have th e assistance o f  counsel for the  
D efendants in determ ining th a t question. Even if  the D efendants had  
no right to be heard, the special circum stances o f  th is action  rendered  
it  desirable, that I hear their counsel a t  least as amici curiae. Tliis 
question of jurisdiction was accordingly taken up for determ ination in  
th e first instance.

The arguments urged against the exercise o f  jurisdiction in th is action , 
or such ol them as appear directly pertinent, have been :—

(1) that under the general m aritim e law as adm inistered in th e  H igh
Court in its Adm iralty jurisdiction in England, which is the  
lex fori to bo adm inistered by this Court, there is no m aritim e  
lien in respect o f  a  claim  o f  the nature preferred by th e P la in tiff  
in this a c t io n ;

(2) th at even if  this Court is to  apply the law  o f  the U nited  S tates
for the purpose o f  determ ining whether the P laintiff holds a  lien  
or charge over the Ship enforceable by action in rent, th en , either 
<a) United S tates Law  does not confer such a lien or charge on the  

P la in tiff;

or (b) any such lien or charge as U nited States Law m ay  confer on  
the P laintiff upon th e principle o f subrogation will n ot be 
enforced by the H igh  Court, which does not recognise th at  
p rin cip le;

or (c) this Court has no jurisdiction to  enforce an y  such charge or 
lien except in  proceedings in which the Ship is d u ly  under 
arrest in an  action instituted  by som e other claim ant.

In  regard to  the first o f  these argum ents, reference was m ade to  the  
absence from the U nited  S tates Code o f  any express provision im posing  
any charge upon a m erchant ship in respect o f “ repatriation ” expenses 
incurred by the United States Governm ent under section 678, T itle  46 o f  
The Code or even im posing on the S h ip’s owners the liability  to  repay such  
expenses. On the other hand, the English law contains express provision  
for the recovery o f  such expenses incurred by or o h  behalf o f  th e  G overn
m ent of the United Kingdom .

The Merchant Shipping A ct o f  1906, having in sections 40 and 41 
provided for the m aintenance and the sending to  a proper return port o f  
distressed seamen, proceeds in  section  42 to  declare th a t th e expenses
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incurred by or on behalf o f  th e Crown on account o f a distressed seam an  
shall be a charge upon the ship and a debt due to  the Crown from the  
m aster or the owner o f the ship for the tim e being. I t  is relevant to  notice  
th a t th e Merchant Shipping A ct o f  1854 which was in operation as a t  
1890 contained similar provision in section CCV o f that Act, whereby  
w hen a  consular officer or any other person defrayed the costs o f  sub
sistence and passage hom e o f a seaman in specified circumstances the  
expenses so incurred were charged upon the ship and upon the owner 
for th e tim e being. The section declared th at such expenses could be 
recovered as a debt due to  H er M ajesty either by ordinary process o f  
law  or in the manner in  which seam en are enabled in the A ct to  recover 
their wages.

The fact o f the enactm ent o f  statutory provision for the recovery o f  
repatriation expenses by the im position o f a charge on a ship in favour 
o f th e Crown so long ago as 1854, when sources of jurisdiction in Adm iralty  
were largely unwritten and not statutory, is a strong indication th a t the  
Court o f  Adm iralty had n ot previously recognised the existence o f  a  
m aritim e lien for the recovery o f  such expenses. The fa it  (which will 
presently appear) that corresponding statute law was er.arted in Ita ly , 
indicates th at a maritime lien o f  such a nature was probably unknown  
to  th e  general maritime law o f  another ancient maritime State. In  these 
circum stances, it  is surprising to  find th a t the claim o f the Government 
o f th e U nited States to  such a lien is not based upon the statute law o f  th a t  
country.

Num erous decisions o f  the English Courts were cited by counsel on 
both  sides, before considering w'hich it  seems to  me o f  fundamental im 
portance to  decide firstly the scope o f  the jurisdiction which this Court 
enjoys under the empowering statute which is the Ceylon Courts o f  
A dm iralty Ordinance, N o. 2 o f  1891 (Cap. 7), section 2 o f  which is 
as follows :—

“ I t  is hereby declared th a t the Supreme Court o f the Island o f  
Ceylon shall be a Colonial Court o f  Adm iralty, and such Court shall have 
jurisdiction, subject to  the provisions and limitations contained in the  
Colonial Courts o f Adm iralty A ct, 1890, over the like places, persons, 
m atters and things as the adm iralty jurisdiction of the High Court 
in England, whether existing b y  virtue o f any Statute or otherwise, 
and such Colonial Court o f Adm iralty may exercise such jurisdiction  
in  like manner and to  as full an ex ten t as the High Court in England, 
and shall have the same regard as th a t Court to  international law and the  
com ity o f  nations ” .

The lim its o f  the jurisdiction o f  a Colonial Court o f Adm iralty  
established in pursuance o f  legislation corresponding to the Ceylon Courts 
o f  Adm iralty Ordinance, N o. 2 o f  1891, were judicially dofined by the P rivy



H. N. G. FERNANDO, J .—The Government of the United States of 343 
America v. The Ship “ Valiant Enterprise ”

Council in the ease o f  The “ Yuri Maru, ” 1, w hich decided th a t section 2 
o f the Colonial Courts o f  Adm iralty A ct o f  1890 (the “ parent ” sta tu te  o f  
our Ordinance) lim its the jurisdiction o f  th e Colonial Court to  th e adm i
ralty jurisdiction o f  the H igh Court o f  England as it existed at the passing 
of the Act. I t  was held accordingly that th e extension  o f  the adm iralty  
jurisdiction o f  the H igh Court by English legislation o f  1920 and 1925 
does not apply to  a  Colonial Court o f  Adm iralty. E ven  i f  the decision in  
The Yuri Maru *, not being one on appeal from  a Ceylon Court, does 
not bind me, I  see no reason which would ju stify  disr gard o f  it. Nor 
can I agree th a t th e provisions o f  the Civil L aw  Ordinance o f  Ceylon 
(Cap. 66) render the Privy Council decision inapplicable. For the  
purposes of the present context the relevant provision o f  the Civil Law  
Ordinance i s :

“ 2. t h e  law  to  be hereafter adm inistered in  th is Island in respect 
of all contracts or questions arising w ithin the sam e relating to  ships 
and to  the property therein, and to  th e owners thereof, th e behaviour 
o f the m aster and mariners, and their respective rights, duties and
liabilities................... and generally to  all m aritim e m atters, shall be
the sam e in respect o f  the said m atters as w ould be adm inistered in  
England in the like case at the corresponding period, ”

That provision only m eans in m y opinion th a t th is Court m ust adm inister 
the substantive law which would a t the given tim e be adm inistered in  
maritime m atters by the H igh Court, pro vided o f  course th a t th is Court 
has aliunde the jurisdiction to  entertain a su it in respect o f  the particular 
m atter involved. I  am  satisfied th at the jurisdiction o f  th is Court is, 
as stated in The Yuri Maru, 1, oidy th at jurisdiction which th e High 
Court o f  Adm iralty exercised a t the tim e o f  th e passing o f  the Colonial 
Courts o f  A dm iralty A ct o f 1890.

The basis o f  the P laintiff’s action is th a t th e  P laintiff, having been  
■' obliged ” by section 678 o f  T itle 46 o f  the U nited  S tates Code to  re
patriate the seam en formerly serving on “ T he V aliant Enterprise ” , 
has a maritime lien attaching to  the Ship for the recovery o f  th e expenses 
o f repatriation. A t an early stage o f  the argum ent counsel desired to  
lead evidence in order to  prove that under U n ited  S tates Law th e mari
tim e lien enjoyed by seam en in respect o f  their viaticum enured to  the 
Plaintiff by subrogation and could be enforced a s such because the  
Plaintiff thereby “ stands in the shoes ” o f th e seam en them selves. I  
did not at th a t stage permit the evidence to  be led, for it  seem ed to  me 
that- a British Court o f  Admiralty, whose practice th is  Court m ust follow, 
would not apply the law o f the flag for the purpose o f  determ ining whether 
or not a plaintiff has a  m aritim e lien enforceable b y  an action in rem.

In Dicey’s “ Conflict of Laws ” (7th Ed. p . 1101), th e  law is stated  as 
follows :

1 Sma Viscosa Sociela Nazionale Industria Applicazioni Viscosa v. The Ship * Yuri 
Maru', 1927. A. C. 90S ; 43 T. L. S . 698 ; 17 Asp. M. L. C. 322.
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“ Q uestions o f priorities are, in  som e cases, governed by the lex fori, 
w hich, in  th is connection, has tw o functions. First, it  must determine 
th e nature of the foreign claim. Thus in an English Court the question 
w hether a creditor has a maritime lien m ust be decided in accordance 
w ith English law. Where the foreign transaction which is alleged to  
g iv e  rise to  the lien c f  a type w ith which the English law is familiar, 
no difficulty arises in the application o f  this principle. B ut where the 
foreign transaction is one with which English law is not fr miliar, regard 
m ust be had to its proper law in order to see what rights arise out o f the  
transaction under th at la w : the court then decides whether those 
rights am ount to what, according to  English notions, is a maritime 
lien. H aving determined the nature o f  the foreign claim, the lex fori 
n ex t determ ines its  rank.”

The correctness o f these propositions is in  m y view  established byEnglish  
case law. In  The M ilfordx, an action in which the master o f an American 
sh ip  sued in an English court for wages, the owners appeared under pro
te s t and pleaded that by the American law the master o f  an American 
sh ip  has no lien upon, or right o f action against, the freight for wages 
earned as master. Dr. Lushington, after stating that the subject had  
been discussed in another case som e tim e earlier and that he had taken  
th e m atter into full consideration, applied the lex fori for the purposes of 
determ ining whether the maritime lien existed  and held that the relevant 
law  applicable was the general m aritim e law as formerly used in the court 
and as m odified and extended by statute. H aving referred to the earlier 
E nglish  law, which disentitled a m aster from suing for wages in an  
adm iralty court, Dr. Lushington decided th a t section 191 of the Merchant 
Shipping A ct o f  1854, winch gave the m aster th e same rights and remedies 
for the recovery o f  his wages as seam en have, applies even to a foreign 
ship  and its  m aster suing within B ritish jurisdiction. Despite therefore 
th e averm ent th at the American law  conferred no maritime lien for a 
m aster’s wages, the court held th at such a lien was conferred by English  
law and could be enforced accordingly.

In  The Tagus 2, where the m aster o f  an  Argentine vessel made a claim  
for wages and disbursements, Phillimore, J . held him self bound unquestion
ab ly  by the decision in The Milford1 to hold that a master o f a foreign 
sh ip  suing in an English court has as good a maritime lien for his wages 
as has the m aster o f an English ship. H e adverted to the difficulty of 
construction o f  the language and the content o f  the relevant provision  
o f  the M erchant Shipping A c t ; it does seem , having regard to the terms 
o f  section 191 o f  the Merchant Shipping A ct o f  1854 and o f the corres
ponding section o f  the existing English statute, that the conclusion that 
th e  section doe8 apply in the case o f  a foreign ship can only be reached with  
difficulty, and that the question whether the section applied m ight, as 
■Phillimore, J . him se lf observed, have received a different answer if  i t  were

1 The Milford, (1858) 166 English Reports, 1167.
* The Tagus, (1903) Probate, 44 ; 87 L. T. 598 ; 9 Asp. M. L. C. 371.
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res integra. B u t neither in The Tagus1 nor in Reg. v. Stewart8, w here  
a  sim ilar difficulty arose as to  th e construction o f  another provision o f  the  
Merchant Shipping Law, was doubt expressed as to  th e  correctness o f  
Dr. Lushington’s opinion th a t the lex fori applies in  order to  determ ine  
whether a claim ant has a  m aritim e lien.

These cases were considered by th e English Court o f  A ppeal in The 
Colorado3. There th e claim ants were a com pany which had supplied  
necessaries to  the ship  and the Credit M aritime F lu via l as m ortgagees 
under a French deed o f  m ortgage. The court entertained evidence as 
to  the French law governing th e mortgage, which H ill, J . accepted  as 
establishing th at under French law the mortgagee had  a  ins in rem 
involving a right to proceed by legal process for th e seizure and sale o f  
the ship, a right travelling w ith  the res into whosesoever hands it  m ay  
come. H e also held  th a t under French law th e claim o f  a  necessaries 
m an had priority over th e claim o f a m ortgagee. This priority  the  
Court o f  Appeal d id  n o t recognise, for the reason th a t questions o f  
priority m ust be decided according to  the lex fori. In  th e  judgm ents  
delivered in the Court o f  Appeal, it  was pointed out th a t th e  right which  
a  mortgagee enjoyed under French law, nam ely, a right to  h ave  th e  ship  
seized and the proceeds applied to  paym ent o f  the m ortgage d eb t w as a  
right closely resem bling a m aritim e lien and would be enforced as such  
by the English law in  accordance w ith  its  own order of. priorities. I t  is  
useful to cite in extenso th e  following paragraph from th e  judgm ent o f  
Atkin, L.J. :

“ When an action in rem has been brought in  th ese  courts in respect 
o f a ship, the court b y  its  decree controls the m oney which represents 
the res as a result o f  sale or bail, and directs paym ent to  be m ade to  
such claimants as prove their claim in the order o f  priority directed  
by the court. To g ive  the necessary directions the court m ay  have to  
consider foreign law in order to  ascertain whether the claim ant has any  
and what right in respect o f  the res a t  all. For instance, th e claim ant 
m ay claim a right o f  property in  the ship granted to  him  abroad. The  
court m ust exam ine the lex loci contractus— I assum e for argum ent’s 
sake this to  be relevant law— to see whether any  right o f  property  
is so given, and th e  nature o f  it. A  claim ant claim s a s  an E nglish  
necessaries m a n ; his right is only to  have the court award him  a parti
cular remedy. H e has no right to the ship or the proceeds independent 
o f the remedy. A claim ant claims as possessing a m aritim e lien. This 
m ight appear to  be an interm ediate case as a m aritim e lien  does g ive  a  
right against th e ship, which continues notw ithstanding a  change o f  
ownership. N evertheless in determ ining whether there ex ists  a mari
time hen, the court w ill apply the lex fori, and will g ive  effect to  the  
lien as it  exists b y  English law: (see the case of The Togas: The M ilford.)”

1 The Tagus, (1903) Probate, 44 ; 87 L. T. 598 ; 9 Asp. M. L. C. 371.
* Reg. v. Stewart, 80 L. T. Reps. 600 ; (1899) 1 Q. B. 964 ; 8 Asp. M. L. C. 534.
'  The Colorado, (1923) Probate, 102 ; 128 l 't . Rep. 759 ; 16 Asp. M .L .C . 145.
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In  m y understanding o f  the English Law as thus explained a distinction  
is here drawn betw een tw o  types o f foreign claims. I f  the claim ant 
seeks to  establish a right o f  property in a ship granted to  him abroad, 
the court m ust exam ine th e lex loci contractus “ to  see whether such  
right o f property is so g iven  and the nature of it  ” , I f  there is such a 
right and it  is one of a nature known to  English law, th a t remedy afforded 
in  the English court will be granted to  the same exten t and subject to 
the sam e order o f priorities as would apply in relation to the corresponding 
right arising under E nglish law. B u t if  the claim is th at a m aritim e lien 
exists, that is to  say, th e  right in rent attaching to a ship known to  the 
general maritime law, then the question whether the m aritim e lien 
exists has to  be answered b y  reference to the lex fori, nam ely the English 
law. As pointed out in  Phillimore, J ’s judgm ent in The Tagus1, 
English law for this purpose means, not only the common law as originally 
applied in the court o f  adm iralty, but also that law as altered by English  
statutes. To p u t th e  m atter in  a simple form, I  can well im agine a 
Ju d ge sitting in A dm iralty in  England, a country whose mariners, 
merchants and lawyers had m uch to do with the formation and developm ent 
o f  the Law o f the comm erce o f the sea, saying to a claim ant averring 
th a t he had a  m aritim e lien known to  that Law : “ The courts o f  th is 
country recognise th e m aritim e liens known to that Law and. apply that 
Law and that Law as th is court knows it will be applied in order to 
determ ine whether you  have or have not such a m aritim e lien ” . On 
th e  other hand, if  the claim  is, not that the claim ant has such a maritime 
lien, but that he enjoys som e other right conferred by som e other relevant 
law  o f a foreign State, one can equally well understand th at an English  
court would refer to  th a t foreign law and would decide whether or not 
to  grant a remedy, on ly  after ascertaining whether the right claimed 
was indeed conferred b y  the foreign law and if  so whether the English  
court knew o f  a rem edy available to enforce rights o f  the sam e nature.

Before passing from th is line o f  cases I  should refer a t th is stage to  
The Livietta *, to  which reference m ay again becom e necessary in 
another connection. There had been a consolidated action o f  salvage 
against the Italian brig “ L ivietta  ” in which the claims o f the salvors 
against the brig had been paid  out o f  the proceeds o f  the sale o f  the brig, 
and a balance o f  som e £60 remained in court thereafter. The solicitors 
w ho had appeared for th e Defendants in the salvage action applied to 
th e  court for paym ent o f  th is balance in satisfaction o f  their costs. The 
crew  o f the brig had been repatriated to Ita ly  a t the expense o f  the 
Italian  Government, which opposed the solicitors’ application on the  
ground that the G overnm ent was entitled to a lien upon the proceeds 
in  court in respect o f  the repatriation expenses. I t  was proved that, by  
Ita lian  statute law, th e repatriation expenses incurred by agents o f the  
Italian  Government are chargeable against the ship and also that

> The Tagus, (1903) Probate, 44 ; 87 L. T. 598 ; 9 Asp. M. L. C. 371.
* The Livietta, (1883) 8 P . D. 209 ; 49 L. T. Rep. 411; 5 Asp. M .L .C . 151.
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priorities to  th e  proceeds o f sale are privileged in th e  following order : 
the expenses o f  sale, the expenses o f  salvage, and o u t o f  the residue 
“ the keep o f  th e captain and crew, indem nity for their return to their  
country, and .wages o f  the said crew, etc.

The solicitors relied on provision in  an E nglish  sta tu te  o f general 
application which enabled the court to declare an  attorney or solicitor  
em ployed in a su it entitled  to a charge for his costs and expenses upon  
the property recovered or preserved in  th e su it. In  rejecting their 
claims, the court held that the section was n ot in tended to  g ive a solicitor 
priority over claim s giving a lien which could h ave been enforced in a 
suit by other persons against the property w hich w as th e subject o f  
litigation ; and accordingly the claim o f th e Ita lian  Governm ent was 
given priority. B u t in recognising the claim  o f  th e  Ita lian  Governm ent 
Sir Jam es H annen did not anywhere refer to  th a t claim  as being one  
arising upon a maritime lien. H aving referred to  th e  sim ilarity between  
the provisions o f  th e Italian statute law by which th e repatriation expenses 
incurred by th e Governm ent were chargeable upon th e ship  and to th e  
corresponding statutory charge im posed upon a  sh ip  for repatriation  
expenses incurred by British consular officers, th e  judgm ent proceeds to  
recognise the charge created by the Ita lian  law  and thereafter to  sta te  
that the charge “ m ust be looked upon as a part o f  th e  term s upon w hich  
seamen were engaged for the voyage ” . There is  litt le  room for doubt 
th at the Ita lian  Governm ent’s claim in The Livietta1 was treated a s  
one falling w ith in  th e second category o f  claim s w hich I  have m entioned  
above w ith  reference to  the judgm ent o f  A tkin, L. J . in  The Colorado 2, 
that is to  say , n o t a claim o f a m aritim e lien, but a claim  o f  som e other 
right or lien granted by foreign law. H aving ascertained the existence  
and the nature o f  the right claimed, the court allow ed th e  Italian Govern
m ent the corresponding remedy available rn.der th e  English law for a 
right o f  the sam e nature. On this aspect oi th e m atter  it  seem s to  m e 
that the decision in The Livietta1 is not m erely reconcilable but is in 
perfect accord w ith  the general statem ent o f  A tkin, L. J .

The P la in tiff in  the present case has claimed a m aritim e lien enforceable 
by action in rem on th e basis that such a lien is  granted by the law o f the  
United S tates to  the Government o f  th at country for expenses o f  re
patriation incurred under the section o f  the U nited S tates Code to which 
I have already referred. The P laintiff’s pleadings did  n ot aver that the  
lex fori, the English law, recognises th at a foreign governm ent has a  
maritime lien, under general maritime law, for th e recovery of exjienses 
incurred in the repatriation o f  seamen to the foreign country from a 
British port. I  do not consider that this om ission in th e pleadings should  
debar the P la in tiff from succeeding in th is action i f  indeed the English  
law does recognise the existence o f a m aritim e lien in such circum stances. 
W hat in fact counsel for the Plaintiff has contended for in  th is connection

1 The Livietta, (18S3) 8 P. D. 209 ; 49 L. T. Rep. 411; 5 Asp. M. L. C. 181.
2 The Colorado, 11923) Probate, 102 ; 128 L. T. Rep. 759 ; 16 Asp. M. L. C. 145.



348 H. N. G. FERNANDO, J .—The Government of the United States of 
America v. The Ship “ Valiant Enterprise ”

is  th a t th e  E nglish  law , having first recognised as a basic right a seaman’s  
m aritim e lien  for his wages and for expenses o f  repatriation, will enforce 
th e  sam e lien  upon th e  principle o f  subrogation in  an action brought 
b y  a person w ho in  fact has incurred th e expenses o f  repatriation. 
E xcep t however, for one English case to  which I  will presently refer, 
none o f  th e num erous judgm ents o f  th e English Adm iralty Court to  which  
counsel on  b oth  sides have drawn m y  attention contains even any  
m ention o f  th is  theory o f  subrogation in relation to  maritime liens. 
T he claim s in w hich th e courts recognised rights in  respect o f  the supply 
o f  necessaries to  ships and the paym ent o f  wages o f  a m aster or seaman  
appear to  m e to  fall into four classes. Firstly, those in  which a master 
or .seaman has directly preferred claim s against the ship or against pro
ceeds o f  sale for th e recovery o f  sum s due as wages. Secondly, claims 
•preferred b y  m asters for disbursem ents m ade b y  them  in paym ent of 
■wages or in  paym ent for necessaries required for the ship. Thirdly, 
claim s m ade directly  against th e ship b y  persons who have them selves 
supplied the necessaries. Fourthly, claim s by persons who made advances 
intended to  be applied, and in  fact applied, for any o f the purposes 
enum erated in  th e  preceding item s. In  regard to  these claims, the  
English courts invariably recognised th e seam an’s lien for his wages 
and w ith  one exception (the decision in  The Sara l , subsequently set a t 
nought b y  an A ct o f  1889) invariably recognised the m aster’s lien for his 
wages and disbursem ents. In  regard to  necessaries it  is now settled  
law  th a t th e supply of necessaries creates no lien, but only a right to  
arrest th e ship and thereby render th e  ship from th at stage chargeable 
for th e debt. (The Eenrich Bjorn?.) For present purposes it is not 
necessary for m e to  discuss these recognised claims of the first three 
classes w hich I  have enum erated a b o v e ; but w hat have to be 
considered w ith  care are the claims falling within the fourth class, which 
perhaps m ay appropriately be described as claims where persons, other 
than  m asters o f  a ship or suppliers o f  necessaries, have been able 
to  recover in  actions in  adm iralty m oneys provided as wages to  seamen  
or m asters or m oneys provided to  m asters for the purpose o f the procure
m ent o f  necessaries or o f  m aking privileged paym ents or o f m oneys paid 
for necessaries supplied, and thus to ascertain if  possible upon what 
principle recovery is allowed in  such cases. Roscoe, in his “ Admiralty 
Practice ” (5th Ed. p. 207) says :

“ A  person w ho pays for necessaries supplied to  the ship, has against 
th e  ship and her owners as good a claim as the person who actually  
supplied them , and he who advances m oney to  the person who thus 
pays for th e purpose o f thus enabling him to  pay stands in  the same 
position  as th e  person to  whom th e m oney is advanced.”

1 The Sara, (1889) 14 App. Cos. 209 ; 61 L. T. Rep. 26 ; 6 Asp. M. L. G. 413.
* Northcote v. Owners of The Eenrich Bjorn, (H L.). (1886) 11 App. Cos. 270 ; 55 

L. T. Rep. 66 6 Asp. M. L. 0. 1.
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In  The William F. Safford1 the ship w as arrested on  8th  Decem ber 
1859 and sold  in  an  action oi necessaries and th e proceeds were paid into  
th e  R egistry. Thereafter on 15th March 1860 judgm ent was pronounced  
in  favour o f a  claim ant under a bond o f  bottom ry. On th e  sam e day an  
action o f  necessaries was entered on behall o f  one D a  Costa for wages 
paid by him in  N ovem ber 1859 to the crew by directions o f  the master. 
One d ispute was upon the question w hether the holders o f  the bottom ry  
bond should have preference over D a Costa’s claim  and on th is m atter  
Dr. Lushington pronounced as follows :

“ A  bond is entitled  to precedence over all other claims except 
wages, or a subsequent bond or salvage claim . Seam en’s wages, 
however, com e first o f  all, according to  the established practice o f  the 
c o u r t; and I  am  o f opinion th at D a C osta’s claim  is in  th e nature o f  
wages, and m ust therefore be the first paid. I f  he had n o t advanced the  
m oney, the seam en would have no doubt arrested th e ship, and en
forced their right to  priority o f  paym ent. I  shall therefore direct 
D a Costa’s claim to  be satisfied first, and n e x t th e bondholders.”

T he p aym ent b y  D a Costa to the crew w as therefore n o t regarded m erely  
as a paym ent for necessaries but one in  the nature o f  wages. A lthough  
however the poin t is not m entioned in th e judgm ent w hat seem s to  be 
im portant for th e present purposes is th at D a C osta’s claim  was th at he  
had m ade th e paym ent “ by directions o f  the m aster on  account o f  th e  
ship ” .

In  The Andalina2 the proceeds o f  sale o f  th e ship in  an action for 
necessaries were in  the custody o f  the A dm iralty D ivision  o f  the H igh  
Court. In  consequence, a wages action by th e seam en in which they  
had recovered judgm ent in a County Court, as well as a necessaries action  
in  which one Meek had also obtained judgm ent in  th e County Court for 
sum s paid by him for light dues and tow age, were both transferred 
to the High Court. In  regard to  his paym ent for tow age it  was contended  
th at this was in the nature o f  salvage and should therefore have priority  
over the seam en’s  claim. This contention B u tt, J . did n o t accept and he  
em phasised th a t the seam en’s claim and their lien were unquestionable. 
Plaintiff’s counsel in the present action strongly relied on this decision  
as one which emphasised the fundam ental im portance o f  a seam an’s 
m aritim e lien ; but I  do not find it o f assistance in considering what right 
i f  any  is enjoyed by a person who m akes a p aym ent ou t o f  Court in satis
faction o f  seam en’s wages.

In  The Lyons3, the same plaintiff institu ted  tw o  m ortgage actions 
against a ship which was sold by order o f  th e court. Subsequently an  
action in rem was instituted by one Lafone to  recover sum s o f  m oney  
paid by him  for equipm ent and repairs as well as for wages, pilotage and

1 The William F. Safford, (I860) 2 L. T. Rep. 301.
- The Andalina, (1886) 12 P. D. 1; 56 L. T. Rep. 171; 6 Asp. M. L. C. 62.
* The Lyons, (1887) 57 L. T. Rep. 818 ; 6 Asp. M. L. C. 199.
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tow age. Lafone opposed th e paym ent o f  th e sale proceeds to  th e mort
gagee on  the ground generally th at b y  agreem ent with the owners h e  
had undertaken th e wharf arrangements o f  the vessel, engaged a captain  
and crew for a voyage to  and from  Antwerp, and had paid ah outgoings 
including wages. The question was w hether th is paym ent for wages should  
tak e precedence o f  th e  m ortgage claim s for th e  reason th a t “ the wages- 
item  is in the nature o f  a wages claim  and is en titled  to  the same priority 
B u tt, J . during th e course o f th e arguments observed th at Lafone should  
h ave obtained perm ission of court before m aking th e paym ent and held 
in  his judgm ent th a t th e contention th a t Lafone was entitled  to  prece
dence in respect o f  th e wages “ is a strong proposition which 1 cannot 
accept ” . Counsel for Lafone had relied on  The William F. Sajford1. 
B u t i f  both cases were correctly decided (as I  assum e th ey  were) th e  
distinction seem s to  be th at, in The William F. Sajford1, the claim d id  
n o t arise after som e arrangem ent w ith  th e owners justifying the inference 
th a t there w as reliance on th e credit o f  the owners and n ot o f  the ship, 
b u t instead was based upon a paym ent o f  wages a t  th e  instance o f  a  
m aster enjoying im plied authority to  pledge th e credit o f  th e ship.

The distinction ju st m entioned is referred to  in  The Orienta2. B y  
agreem ent w ith th e owners o f  “ The Orienta ” certain claim ants in th is  
case had supplied coal to  th e ship upon term s previously arranged, namely 
paym ent by Captain’s draft drawn in favour o f  th e Firm upon the owner. 
Two bills o f  exchange thus drawn were accepted but not paid by th e  
owners. The Firm  contended th a t th ey  were entitled  to  a maritime lieu 
for the price o f th e coal supplied. The President o f  the Court first- con
sidered the provisions o f  section (1) o f th e  M erchant Shipping A ct o f 1889 
which was enacted to  confer on th e m aster a m aritim e lien for the recovery 
o f  disbursem ents properly m ade by him  on account o f  the ship and then  
inquired w hat th e criterion was to  determ ine w h at disbursements and  
liabilities o f the m aster for a ship can g ive  rise to  a m aritim e lien. “ I  am  
n ot aware ” he said “ o f  any authority which shows th a t the captain w as  
ever supposed to  be able to  create a m aritim e lien upon th e ship except 
when within the general scope o f  his authority he could have pledged the  
owner’s credit ” . The case before him he held to  be merely one where the  
m aster had issued th e bills in pursuance o f  express authority and o f  a  
prior agreem ent to  th a t effect between th e owners and the suppliers. In  
th is view a creditor could claim a m aritim e lien  only if  the owner's credit 
was pledged by virtue of implied general authority and n ot o f any express 
authority.

In  The Ripon C ity3, th e  m aster brought an action in rem against th e  
owners to  recover mor eys alleged t  be due for wages and for liabilities 
incurred by him for coal supplied to  th e  ship. The coal had been pur
chased a t  B eunos Aires and La P lata  and in  each case the m aster had

1 W IT am F. Sajford, {I860) 2 L. T. Rep: 301.
* The Orienta, {1895) P. 49 ; 71 L. T. Rep. 711 ; 7 Asp. Id. L. C. 529.
* The Ripon City, {1898) P. 78 ; 78 L. T. 296 ; 8 Asp. M. L. C. 391.
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draw n a  bill upon the owners in  favour o f  the suppliers. The bills were 
accepted but dishonoured. I t  was held th a t the liabilities incurred by  
th e  m aster were incurred on  account o f  th e ship and th at a m aster had a 
m aritim e lien under section 167 o f  th e M erchant Shipping A ct o f  1894 
for those liabilities. The case o f  The Orienta1 was distinguished on  th e  
ground th a t unlike in th a t case th e m aster had obtained the coal in  th e  
ordinary course o f his em ploym ent as m aster and by so doing pledged the  
credit o f  the owners. The follow ing observations o f  Barnes J . are o f  
m uch assistance in  ascertaining th e principle upon which th e a ct o f  a 
m aster can create a lien  in  favour o f  another :

" The result o f  m y exam ination o f  these principles and authorities  
is as follows : The law recognises m aritim e liers in  certain classes 
o f  claims, the principal being bottom ry, salvage, wages, m aster’s wages 
disbursem ents and liabilities and dam age. According to  th e definition  
above given, such a lien is a  privileged claim  upon a vessel in respect o f  
service done to it, or injury caused by it, to  be carried into effect b y  legal 
process. Jt- is a right acquired b y  one over a thing belonging to  another  
— a ju s  in  re aliena. I t  is, so  to  speak, a subtraction from the absolute  
property o f  the owner in th e  thing. This right must therefore in some 
way have been derived from the owner either directly or through the acts of 
'persons deriving their authority from the owner.”

T h e principle appears to  be th a t the m aster him self can only claim  a  
m aritim e lien for a liability incurred purely in  pursuance o f  his im plied  
general authority to  pledge th e  owner’s credit for certain purposes. I t  
w ould follow that, i f  som e “  third party  ” m ay claim a m aritim e lien in  
connection w ith such a  liab ility  he may do so on the basis o f  a supply  or 
p aym ent to  the m aster which if m ade by the m aster h im self would have  
given  rise to  a lien.

O f m uch interest is the judgm ent o f  H ill J . in  The Petone 2, in  w hich  
m any o f  the earlier decisions were carefully considered. I  do n o t find it  
necessary to  exam ine the facts o f  th is case and am content to reproduce 
som e o f  the citations and observations c f  th e learned Judge. H e  cites  
th u s from the judgm ent o f  Dr. Lushington in the early case o f  The New 
Eagle s : “ When I  first read the papers on which this m otion w as to  be
founded I  fe't a strong disposition to  support the claim o f Mr. Bram bles, 
so  far as the law would enable m e to do it , because the seam en had a 
right to resort to this court and take the body o f  the ship as the m eans o f  
obtaining paym ent of their w ages ; but the law of this country has alw ays  
struggled against such claim s being allowed. I  m ust be guided by the  
case o f The Neptune (1834) 3 Hagg. Adm. 129 and I  know o f n principle  
recognised by the common law  th at allows any persen, who has m ade 
advances on  account o f  a ship, unless it  be bottom ry, to com e here and

1 The Orienta, (1895) P. 49 ; 11 L. T. Rep. 711 ; 1 Asp. M. L. C. 529.
5 The Petone, (1917) Probate 198 ; 14 Asp. M. L. C. 283.
3 The New Eagle, (1846) 4 Notes of Cass. 426.
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m ake a  claim H e referred to  th e  practice o f  th e a d m ir a l  court 
whereby, once the res is  under arrest, th e  court could on application m ade  
on behalf o f  persons interested in  th e  res as bondholders or otherwise for  
leave to  pay o ff the crew, allow such leave on  term s th at persons so paid  
would be entitled  to  recover in  th e  sam e order o f  priority as th e crew 
them selves. H ill, J . thereafter observes: “ N otw ithstanding The W. F. 
Sajford1, i t  m ust, I  think, be taken  th a t th e considered opinion o f  . 
D r. Lushington was th a t no one had a  right to  pay  off wages and claim  
against th e  ship. U pon w hatever ground o f convenience th e bond
holder or other person was allowed to  p ay  off wages and claim against the- 
ship, the fact th a t the leave o f  the court was necessary is quite inconsistent 
w ith  an y  doctrine th at he who pays off w ages stands in  th e shoes o f  and. 
h as th e m aritim e lien o f  th e seam en. I f  th at right existed, Dr. 
Lushington’s warning was an em pty threat ” . In  the view of H ill, J . 
“•the w eight o f  authority is strongly against th e doctrine that the m an  
w ho had paid off the privileged claim ant stands in the shoes' o f  th e  
privileged claim ant and has a lien, whether it  be regarded as a general 
doctrine or as applied to  wages on ly  ” . This v iew  o f H ill, J . is directly and. 
heavily opposed to the argum ent o f  counsel before m e that, because the  
U nited  States Government provided for the crew o f “ The Valiant Enter
prise ” the m eans o f  repatriation which it  w as th e owner’s duty to  provide, 
th e  Governm ent now enjoys th e sam e m aritim e lien as the crew could have- 
enforced against the ship.

The Pztone judgm ent is  th e only one brought to  m y notice in  w hich  
there is even any m ention o f  the doctrine o f  subrogation. Such m ention  
w as first m ade in the argum ent o f  counsel for th e plaintiff in that case, 
w here he said th a t “ the doctrine stated  by Phillim ore, J . in  The Tagus * 
is  m erely an application o f th e principle o f  subrogation ” , referring it  
w ould seem to  this passage in  the judgm ent from The Tagus 2 :

“ I  follow in that respect th e decision in  The Albion, which has been 
cited  to m e, and I  think th a t is th e law , b u t i f  the whole disbursem ents 
are. as apparently they are (they will have to  be looked into i f  necessary) 
m erely paym ents o f wages o f th e crew, w ho m ight have seized th e  
ship, then I  think the doctrine which th is court has often applied—  
th a t th e m an who has paid off th e privileged claim ant is standing in  
th e shoes o f the privileged claim ant— should be applied, and I  th ink  
th e  m aster has a  lien for any  disbursem ents m ade, although he w as  
n ot m aster, in  paym ent o f  th e wages o f  th e  crew.”

Counsel for the P laintiff in  th e present action relies equally strongly on  
th a t sam e passage for his contention th a t th e  English courts o f  adm iralty  
do recognise the principle o f  subrogation.

I  m yself am quite unable to  take these remarks o f  Phillimore, J . as  
purporting to  be anything b u t a statem en t o f  th e law  applicable in  th e

1 The William F. Safford, (I960) 2 L. T. Rep. SOI.
« The Tagus, (1903) Probate, 44 ; 87 L. T. 598 ; 9 Asp. M. L  .C. 371.
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con text o f  th e  case before him. The m aster o f  “  The Tagus ” had  
undoubtedly paid  the wages o f  the crew ; but he d id  so o f  necessity and  
and in the interests o f  the owners and o f  the ship , in  th a t but for such  
paym ent th e crew m ight either have refused to  serve or have caused  
the ship to be arrested, any o f which events w ould have term inated the  
voyage. H aving regard to the earlier decisions such as The Ripon C ity 1 
it  seems to  m e that Phillimore, J . was m erely deciding th at, upon th e  
facts before him , the master o f  “ The Tagus ” in  paying th e wages o f  
the seam en was acting in the course o f  h is im plied  general authority to  
pledge the credit o f  the ship in  the interests o f  th e continuance o f  the  
sh ip’s voyage. H is action in so doing was o f  benefit both to the ship  
and to the owners, a fact which in Phillim ore, J . ’s  opinion justified the  
application o f  the doctrine that persons paying off a privileged claim  
would stand in the shoes o f  those claim ants them selves and therefore 
them selves have th e sam e maritime lien.

W ith reference to the invocation o f  the principle o f  subrogation H ill, J . 
said in The Petone 2 “ I  know o f no principle o f  English law  which 
says that one who being under no com pulsion and under no. necessity  
to  protect his own property, but as a volunteer, m akes a paym ent to  a  
privileged creditor, is entitled to the rights and rem edies o f  the person 
whom he pays ” . W hat counsel for the P laintiff has argued before me 
is  that, in term s o f  this dictum o f H ill, J ., th e  U n ited  S tates Governm ent 
having incurred the expenditure o f  repatriation under the U nited S tates  
statutory law, is not a volunteer, and therefore m u st be held to have  
inherited the seam en’s maritime lien. B u t th is argum ent ignores the 
reference in the dictum  “ being under no com pulsion and under no  
necessity to protect his own property ” . I t  ignores also the fact that in  
The Tagus 3 the master first satisfied the court th a t the paym ents 
which he m ade were made both under necessity to protect his own  
interests as well as the interest o f the ship for both those interests would 
have been prejudiced by a frustration o f the voyage. I t  does not in m y  
opinion suffice for a claimant to say th at because he paid off a privileged  
lien holder and was not a volunteer, he therefore holds the lien. In  
order that he m ay “ stand in the shoes ” o f  the lien holder in  the sense in  
which I understand Phillimore, J . to have used th a t expression, he m ust 
further satisfy  the court affirmatively that his intervention was made 
on the faith o f  the credit o f the ship and th at b u t for his intervention  
the interests o f  the ship and o f its owners w ould have been seriously  
prejudiced.

Counsel for the Plaintiff him self relied on th e practice referred to in 
m any decisions o f  the English courts whereby after arrest o f  a shift som e 
person interested will be perm itted to  pay expenses o f  repatriation and  
thereafter to  rank in priority in  place o f  th e  repatriated m en. H e

1 The Ripon City, (1898) P. 78 ; 78 L. T. 296 ; Asp. M. L. C. 391.
3 The Petone, (1917) Probate 198 ; 14 Asp. M. L. C. 283.
3 The Tagus, (1903) Probate, 44; 87 L. T. 598 ; 9 Asp. M . L. C. 371.
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argued th a t th is practice w as an  application o f  the principle o f  subrogation.
I t  seem s to  m e th at the. answer to  th is contention is to  be found again  
in  th e  judgm ent o f  H ill, J ., where h e  refers to  th e 1822 order o f  Lord  
Stow ell in  The Kammerhevie Rosenkrants 1 where an application on  
behalf o f  bondholders w as granted to  perm it them  “ to  p ay off th e  w ages 
o f th e  crew, in  order to  save th e  expense arising from their detention  
on board, and to  decree th a t th ey  should be reimbursed their advances 
out o f  th e proceeds o f th e ship, prior to  th e  satisfaction o f  any oth er  
claim  thereon I  m yself do n ot find any need to  rely upon any special 
doctrine o f  law  in support o f  th e  proposition th at, once a ship is under  
arrest and a privileged seam en’s claim for wages or for viaticum is asserted  
and acknowledged, th e court h as th e  power to  perm it som e p arty  to  
pay off th at claim  on th e understanding th a t th e court will afford to  
him w ho pays th e claim  th a t sam e priority which the seamen them selves 
could have asserted.

T he decision o f  th e adm iralty court o f  N ew  Zealand in The Zita 2 
a t first sight does support th e P laintiff for th e  last sentence in  the judg
m ent reads “ The plaintiff in  th is case is n ot a volunteer, and upon th e  
authorities I  th ink he is en titled  to  th e  benefit o f  the m aster’s statu tory  
lien  in  respect o f his claim  for advances, wages and necessaries B u t  
i f  I  can assum e the head n ote  to  be correct, the advance was made a t  th e  
request o f  th e m aster, and in  any even t it  is stated  at the comm encem ent 
o f th e  judgm ent th a t “ If th e action  o f  the m aster requires ratification 
it  has been ratified by th e owners w ho have acknowledged the claim and  
repeatedly promised paym ent A lthough there is no reference to  th e  
p oin t in the judgm ent, I am surely justified in assuming th a t the plaintiff 
in  The Zita 2 was not m erely n ot a volunteer, but a person who to use  
th e  language o f th e Petone judgm ent was either under compulsion or 
under necessity to  protect h is own property, or else a person w ithout whose 
assistance the voyage o f  “ The Zita ” w ould have been frustrated. Even  
i f  th e  Scottish  case o f Clark v. Pouring & Co. 3, (the report o f which is  
n o t available to  me) correctly decided th at a lien for seam en’s wages can 
be assigned, th e pleadings in  th e case before m e do not raise the question  
w hether the m aritim e lien o f  the crew o f  " The Valiant Enterprise ”  was 
assigned to  th e P laintiff in  th is action.

There have been m any cases in  w hich a  person advancing m oneys 
for th e  purpose o f  the purchase o f  supply o f  necessaries to  a ship has 
been able to  recover th e deb t by action in rem against the ship. Dr. 
L ushington in his judgm ent in  The Alexander 4 observed that section 6 
o f  th e A ct o f  1840 “ conferred upon th is court the jurisdiction in these  
m atters or rather perhaps revived an ancient jurisdiction long prohibi
ted  ” , and th a t th e statute w as intended to  “ g ive a new rem edy which w as

1 Kammerhevie Rosenkrants, (1822) 1 Hogg. Adm. 62.
* Rhind v. ‘ The Zita New Zealand L. li. (1S23) p. 369.
* Clerk v. Poioring <b Co., (1907-8) Sess. Cos. 1168.
* The Alexander, (1842) 166 English Reports, 602.
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rendered necessary in th e peculiar cases of foreign sh ips H e said also 
th a t the condition im posed by this section upon th e oourt is ** th a t the  
com m on law m ust n ot m ake the owners o f  a  foreign ship liable for the  
supply o f  any articles on  which under sim ilar circum stances if  resident 
here they would n ot be responsible in a court o f  com m on law. 1  believe 
th at upon th is subject there is' no real d istinction  between th a t law  
and the law m aritim e H e accordingly ascertained the legal accepta
tion o f  the term  “ necessaries ” by reference to  earlier cases in which 
actions relating to  necessaries were decided under the common law and  
relied upon a statem ent in Abbott's treatise on Shipping “ th at in-order to  
constitu te a dem and against the owners it is necessary th a t the supplies 
furnished by th e m aster’s  orders should be reasonably fit and proper 
for the occasion or th a t m oneys advanced for th a t purpose should a t the  
tim e appear to  be w anting for that purpose” , and also upon the statem ent 
o f  Lord Ellenborough “ in  strictness a claim o f  th is kind is lim ited to  
articles supplied through necessity but where th e  sam e necessity exists  
m oney m ay be suppb'ed as well as goods and th e am ount recovered

W hat is im portant for present purposes is to  note th a t in actions in 
adm iralty decided quite soon after the enactm ent o f  th e A ct o f  1840 the 
English courts did not regard the person advancing m oney for the supply  
o f  necessaries as thereby standing in the shoes o f  th e necessaries man  
him self and succeeding to  his right, but instead applied  th e former common 
law principle th a t in certain circumstances the provision o f  the m onev gave  
th e  sam e actionable right as did the supply o f  th e necessaries.

The observations o f  H ill, J . in the much more recent case o f  The Moqileff1 
m akes it clear th a t the English courts continued to  regard the m atter  
in  the sam e l ig h t : “ I t  is well settled th a t moneys advanced, for the
‘procuring of necessaries stood on the same footing as necessaries supplied 
There is here no invocation o f  any principle o f  subrogation as being 
the basis o f  the claim  m ade by a person advancing m oney for th e pur
chase or supply o f  necessaries. Equally it seem s to m e th at the English 
courts in recognising a claim by a person, w hether a m aster or some 
other, paying o ff the wages o f  a crew, in order to prevent their arrest 
o f  the ship and thus to facilitate the continuance o f  a voyage, were not 
relying on an y  principle o f  subrogation but were rather recognising a 
■direct right accruing by re  won of the advance.

I  have lastly  to  consider the decision o f  th e  Ceylon Court, nf Vice 
A dm iralty (?) reported in /  Brcume’s Reports, p. 202. The shin Fleur de 
Lotus ” had apparently been sold by order o f  court upon a judgm ent 
obtained by a Com pany which had towed the ship  to  Ceylon from Singa
pore and the court thereafter considered th e order o f  priori tv o f  various 
claim s. In so doing it  was decided th a t “ claim s for paym?nt- of sub
sistence and th e return passages o f  seam en m u st rank with the claim s for 
wages o f  seam en ” . The report indicates th a t passage m oney had been

1 Wogileff, (1921) Probate 236 at page 241; IS A m .  M  L . C. 476
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paid both b y  th e Ceylon Governm ent and by other interested persona, 
and tho judgm ent certainly decided th a t claim s on  this account w ould  
have priority over th e  claim  for tow age. B u t th e facts as reported are  
n o t of m uch assistance to  m e, for i t  is  n o t clear whether the ship w as o f  
British or foreign registry or w hether th e  disbursem ents for passages were 
m ade w ith  or w ithout a  request in  th a t behalf b y  th e  master.

Tn so far as th e H igh  Court o f  A dm iralty d id  prior to  1890 recognise 
a lien  or charge arising b y  reason o f  th e  “ paym ent off ” o f wages or 
repatriation expenses, claim s allow ed b y  th e  decisions appear to  be o f  
three classes :—

(1 ) claims for paym ents m ade o f  necessity  on  th e credit o f  th e  ship
or a t th e request o f  th e m aster ;

(2 ) claims for paym ents 'made, after th e  arrest o f  th e ship, w ith  th e
prior authority o f  th e  c o u r t;

(3) claims for paym ents m pde under th e  sta tu te  law  o f  the flag, and in.
respect of which a charge is  created b y  th a t law.

E ven i f  the present claim  is b y  analogy w ith in  th e  third class, the decisions  
do n ot establish th a t the H igh Court recognised such claims as arising upon 
m aritim e liens enforceable b y  actions in rem.

B ely in g  on  The, Livietta 1, where th e  court recognised and enforced, 
a charge on a  vessel created b y  Ita lian  sta tu te  law  in  favour of the Govern
m ent for the recovery o f  expenses o f  repatriation o f  a crew, counsel for th e  
Plaintiff invited m e to  hold th at, ju st as m uch as a statutory foreign 
charge conferring a right in  rem against a vessel was thus enforced, 
equally th is court should enforce a  charge w hich according to  counsel’s 
argum ent U nited S tates Law, although n ot statutory, imposes upon a 
ship for the recovery o f  repatriation expenses incurred in pursuance o f  
section 678 o f  T itle 46 o f  th e U nited  S tates Code. The question w hether  
the U nited States Law  does indeed im pose such a charge is dealt w ith  
later in  th is judgm ent. B u t a t th is point I  am  concerned only w ith  the  
question whether this court has jurisdiction to order the arrest and sale of a 
foreign ship at the instance of a plaintiff who asserts right alleged to arise 
upon such a foreign non-statutory charge.

I  have therefore to  decide whether th e  H igh  Court o f  Adm iralty in  
England would as a t  1890 have had th e jurisdiction to  enfcrce, b y  w ay o f  
arrest and sale o f a .ship , a charge o f  such a nature as th at on which the  
Plaintiff bases its  claim. For a t least tw o reasons, it  is seriously doubtful 
whether the H igh Court did have such a jurisdiction. Firstly, it  is not 
w ithout significance th a t counsel engaged in  these proceedings on b eh a lf  
o f th e  P laintiff ind th e  P laintiff’s Am erican Advisers have not been able 
to  refer m e to  any case in  th e English courts in  which an action in rem 
was successfully instituted on  th e basis o f  a  claim  th at th e right o f  action

1 T he L iv ie tta , (1883) 8  P .  D . 209 ; 49  L .  T .  R e p . 41V:; A s p .  M . L .  C. 151.
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-was granted b y  virtue o f  th e common law  o f  a  foreign sta te . E ven  the' 
case o f  The Livietta1  decided in  1883 w as one where the foreign G overn
m en t on ly  asserted its  claim  to  share in  th e  sale proceeds o f  a  sh ip  a lread y ' 
arrested and sold a t  the instance o f  persons who indisputably held  a  m ari
tim e lien under th e general m aritim e law . T hat case d id  n o t d ec id e  th a t  
th e  Ita lian  Government had such a  right as would have entitled  th em  to  
secure from an English court a  w arrant o f  arrest against th e ship . T he  
d ou b t arising by reason o f  the considerations ju st m entioned becom es th e  
m ore serious when the provisions o f  th e  A dm iralty Court A cts o f  1840 and  
1861 are exam ined. Section (iii) o f  th e earlier A ct provided :

“ After the passing o f  th is A ct, w henever an y  ship or vessel shall be 
under arrest by process issuing from th e  said  high court o f adm iralty , 
or th e proceeds o f  an y  ship or vessel having been so arrested shall 
have been brought in to  and be in  th e  registry o f  th e said  court, in  
either such case th e said court shall h ave full jurisdiction to  tak e  
cognisance of all claim s and causes o f  action  o f  any person in  respect 
o f  any mortgage o f  such ship or vessel, and  to  decide a n y  su it in stitu ted  
b y  any such person in respect o f  a n y  claim s or causes o f  ac tio n  
respectively ” .

I t  seem s to  be clear from th is express provision th a t a t  th a t tim e even  a  
B ritish  m ortgage o f  a B ritish ship could n o t have been enforceable in  
th e  court o f  adm iralty except in  th e case o f  a  ship already arrested and in  
custodia legis. B ut as to  th is la st m entioned m atter the A ct o f  1861 in  
section 1 1  altered the la w ; th a t section , presum ably for reasons o f  
convenience, conferred jurisdiction on th e H igh Court o f  A dm iralty  in  
E ngland over any claim in  respect o f  an y  m ortgage duly registered under  
th e  M erchant Shipping A ct o f 1854 w hether th e ship be under arrest 
o f  th e  court or not. There is  no reason w h y  I  should n ot assum e th a t  
in  regard to  a claim in respect o f  som e other m ortgage, the jurisdiction  
o f  th e  H igh Court o f  A dm iralty a t  1890 w as on ly  th a t which section  3 
o f  th e A ct o f  1840 conferred. A s stated  in  the long title , th e  purpose  
o f  th e A ct was to im prove th e practice and extend the jurisdiction o f  th e  
court and when the Legislature in  section  (iii) gave a jurisdiction over  
claim s in respect o f  m ortgages in  the case o f  a ship already under arrest, 
th e underlying assum ption surely w as th a t prior to  1840 the court w ould  
n o t have enjoyed any jurisdiction over a  claim  in  respect o f  th e m ortgage  
o f  a  ship. That being so, it  follows a fortiori th a t prior to  1840, th e  court 
w ould n ot in  any  circum stances have had jurisdiction over a  claim  
analagous to  a claim upon a m ortgage alleged to  arise under foreign law. 
W hen therefore, in  the year 1883, th e court in  The Livietta 1 recognised  
a  charge for repatriation expenses attach ing to  an Italian ship under th e  
sta tu te  law  o f the flag, it  seem s to  m e th a t had th e point o f  jurisdiction  
been taken by reference to  th e A cts o f  1840 and 1861 (it w as n o t tak en  
in  th a t form) the answer could have been th a t th e claim based upon th e  
foreign statutory charge was analagous to  th e case o f  a  m ortgage and

* The Livietta (1883) 8 P. D. 209 ; 49 L. T. Rep. 411; 5 Asp. M. L. C. fS l .
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could there ore be elite  rtf ined because, in terms o f section (iii) o f  th e  
A c t o f 1840, th e  proceeds o f  sale o f th e ship were then in Court 
consequent lo  prior arrest a t  th e  su it o f  th e salvors.

I  have not consulted in th is connection the statute law  in England  
subsequent to 1890 but counsel for th e P laintiff did refer to  section 1 
o f  th e Adm inistration o f  Ju stice  A ct o f  1956 which apparently re-states 
th e  adm iralty jurisdiction o f  the H igh Court as including “ (c) any claim  
in  respect o f a  m ortgage or charge o f  a  sliip or anv share therein The 
provision is am plified b y  subsection (4.) so  as to comprise m ortgages and  
charges created under foreign law. These provisions m ay well be merely 
re-statem ents o f  other statutory  provisions enacted in England after 1890, 
but whether th ey  be new  or else only such a re-statem ent, w hat seems 
important for present purposes is th a t th e H igh Court now has jurisdiction  
over charges created by foreign law  b y  virtue o f statutory provision  
enacted  after 1890. This is  th e second ground for m y opinion th at in  
all probability the H igh Court did n ot enjoy in respect o f  any such  
foreign charge any but the restricted jurisdiction conferred by section (iii) 
o f  the Act o f 1840. T hat being so th is court does not in m y opinion have 
jurisdiction to entertain an action and arrest a ship, i f  the P laintiff’s 
claim  is based solely upon a charge alleged to arise, not under the general 
m aritim e law, but under th e national law o f the flag.

Although I had indicated at an early stage o f  the argument th a t this 
court would not resort to  U nited  S tates Law for determining whether the 
P lain tiff held a m aritim e lien under the general maritime law, evidence 
a s  to the United S tates Law was in fact led in connection with th e argu
m en t which 1 have considered and rejected in the paragraphs im m ediately  
preceding. A charge, it was claim ed, arose in favour o f the U nited States 
Governm ent when it incurred the expenses o f  repatriation o f  the crew. 
Referring to the American Corpus Juris, Vol. 60 p. 712-716 it  was argued 
th a t the doctrine o f  subrogation applied because the expenses were 
incurred under legal or moral com pulsion.

In the affidavit o f Mr. Carl C. D av is filed with the P laintiff’s  petition  
reference is made to  about tw elve reported decisions o f  the American 
courts and there were appended to th at affidavit photostat copies o f those 
reports, the authenticity o f  w hich counsel for the Defendants acknow
ledged in advance. W ithout referring in detail to  all the reports I  am  
content to make the general observation that, in nearly every one o f  them, 
either the statem ents o f  facts or th e order o f  the courts makes it  clear 
th a t, where m oney advanced for the.purpose o f the ship was held to  be 
recoverable, the legal ground o f  recoverability was th at the advance 
had been made upon the credit o f  the ship. In  three o f  these reports, 
The Ruth E. M errill1 decided in 1922 in appeal by a Circuit Court o f  
Appeals. The Little Charley 2 decided in  1929 by the D istrict Court o f

1 7V. Ruth E. Merrill, 286 Fed. Rep. 355 {1922).
* The Little Charley, {1929) 57 F {2d) 319.
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M aryland and the The Engehoood1 decided in  1032 in th e  D istriot C ourt 
o f  N ew  York there is reference to  “ subrogation ”,  and i t  m ay  w ell b e  th a t  
th e  legal ground, upon which a  person m aking  advances is  en titled  to  a  
m aritim e lien  as known to  Am erican law  or otherwise to  recover th e  d eb t  
is  different in. nature to  th a t upon w hich th e  E nglish  courts recognise  
sim ilar claims. B u t th e following passages from  th e  judgm ents show  
th a t the A m erican courts stress the elem ent th at the advances should be m ade 
upon  the credit o f the vesse l:

“ I t  is probably true th a t Carpenter advanced w hat he did because  
he held a mortgage, which was in  great danger o f  being lo st in  foreign  
parts. H e prevented th e equ ivalent o f  a  m arshal’s  sale abroad an d  
enabled th e ship to  g e t hom e ; th e  law  protects him  in  so doing. T o  
th a t ex ten t he rightly acted  for his own interest. ” (The Ruth B. 
M errilla)

“ The mortgagee, however, claim s subrogation by virtue o f  certain  
advances which th e owner m ade on  behalf o f  the vessel o u t o f  th e  
proceeds o f th e m ortgage loan, nam ely, $825. I t  is true th a t ad van ces  
m ade to  a  vessel’s owner on th e  v essel’s  credit for th e purpose o f  p ay in g , 
and ou t o f  which there is actu ally  paid, m aritim e claim s, en title  th e  
one m aking such advances to  a m aritim e lien  o f  equal rank w ith  th e  
claim s thus satisfied, w ithout regard to  an  actual necessity  for th e  
advances. ” (The Little Charley 8)

“ The crew had a  m aritim e !ien  for their w ages.. : ....................................
Those who advanced m oney to  th e  m aster to  p a y  crew’s  w ages are 
entitled to a maritime lien o f  th e  sam e rank. ” (The Engehoood *)

Mr. D avis also refers in his evidence to  a decision o f  the D istrict Court 
o f  H aifa, Israel, in  The Pacific Wave*, where the court sustained  
a  claim o f  the United States G overnm ent for the recovery o f  expenses  
incurred in the repatriation o f  the crew o f  a  ship abandoned b y  th e  
owners in  the port o f H aifa, w hich decision was marked “ P . 10a ”  in  th is  
action. B u t th at decision is n o t in  m y  opinion authority for th e  pro
position that the H aifa court recognised any right o f the U nited  S ta tes  
Government to  cause a ship to  be arrested and sold for th e  satisfaction  o f  
its  claim. Mr. D avis adm itted th a t som e other party had first in stitu ted  
an action against the ship for necessaries and the Governm ent’s  claim  
was adm itted thereafter upon intervention. The decision only estab lishes  
the proposition that after arrest such a  claim as the G cvem m ent now  
sets up was adm itted and presum ably satisfied ou t o f  the proceeds o f  sale. 
The decision does n ot sta te  w hether th e  court Was applying either th e

1 Engeltoood, (1032) 31 F (2d) 120.
* The Ruth E. Merrill, 286 Fed. Rep. 355 (1922).
> The Little Charley, (1929) 57 F  (2nd) 319.
* Oovt. of V. S. A. v. ‘The Pacific Wave’, D. C. Haifa Maritime Claim No. 14 

of I960.
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general m aritim e .law or th&lex fori or the U nited  States Law. S till less 
does it g ive  an y  indication whether the court recognised th a t th e  claim  
,pf th e  U nited  S tates Government arose upon th e principle o f  subrogation.

Mr. D avis could n o t point to  any decision o f any American court 
holding th a t where th e Government incurred expenditure under section  
678. o f  T itle  46 o f th e  U nited States Code th e Government would thereby  
becom e entitled  to  a maritime lien upon th e principle o f  subrogation or 
upon any other principle. This lack o f  American precedent Mr. D avis  
.sought to account for b y  .the answer th at the question would not norm ally  
a r ise  for decision in  an American court but would arise only in  foreign  
jurisdictions. H e however em phatically insisted th at th e decision in  the  
•District Court, of-California in  Adm iralty N o. 2714 o f Ju ly  15, 1960, 
in  th e case of. The Liberty Ship “ Audrey 11 ” x, (a certified copy o f  the  
opinion was filed in  the affidavit) was one in which an Am erican court 
did pay  ou t to  th e U nited States Governm ent the cost o f  repatriation o f  
th e  crew o f  the ship from Ydkoham a to  th e United States. There is 
sim ply nothing in the opinion to  support Mr. D avis’ proposition. W hat 
th e court there upheld was the right o f  the Government to  recover 
advances m ade w ith  the antecedent approval o f the court under whose 
authority th e  ship was duly under arrest, such approvals being granted  
in  an order expressly stating that the advances so made would constitute  
a  lien on the ship. E ven if  Mr; D avis correctly stated  that certain  
repatriation expenses were perm itted to  be recovered, although not 
incurred under the authority o f  the court’s express order, it  m ay well have  
been the case th a t when the court ultim ately allowed those expenses 
to  be recovered it  only did so in w hat plight be appropriately term ed  
“ proceedings in execution ” and n ot in recognition o f  the Governm ent’s 
right to arrest and proceed against the ship sim ply in  order to recover 
costs o f  repatriation.

: Mr. D avis also referred to  tw o American decisions not cited in his 
affidavit. W ith  reference to  The, Washington 2, marked “ P . 13 ” , 
decided by the D istrict Court o f N ew  York in 1924, it  appears from the  
judgm ent, and it  was ultim ately conceded in  evidence, th at although  
th e  court there did-recogniso the maritime lien o f a seaman for his wages, 
ho question in fact arose o f  any claim upon the principle o f  subrogation  
b y  reason o f  th e paying off Of a seam an’s claim. In  the case o f The 
■Handelfinanz v. Evanthia 3, “ P . 1 4 ” , a ship o f Costa R ican R egistry  
h ad  been libelled in  rem and the proceeds o f  the sale o f the ship were in  the  
R egistry  o f  th e court which thereafter considered various conflicting 
claim s against the proceeds.- For this purpose the court considered and  
confirmed the R eport o f a Special Com missioner. One party which was 
apparently  th e mortgagee o f th e ship claim ed for m oneys paid out as

1 U. S. A. v. Liberty Ship Audrey I I ,  et al., in Admiralty No. 27141, U. S. District 
Court, Northern District of California, South Div.

2 T he W ashington , 286 F ed . R ep . 158.
3 H an delfin an z v . E va n th ia  (1955) A m . M a r itim e  C os. 340.



H . N. G. FERNANDO, J .—The Government of the United States of 861 
America, v. The Ship “  Valiant Enterprise ”

-wages o f  th e crew and also expenses incurred for repatriation and th e  
Commissioner stated th at “ under th e general maritime law seam en are 
en titled  to  repatriation and th e costs thereof m ay properly be allow ed  
as a m aritim e lien This was n ot a  claim by the Costa B ican  G overn
m ent o f the same nature as asserted in  the present action by tb e  U nited  
States Government. On the contrary th e cost o f  repatriation in  th a t  
case would seem to  have been incurred by the mortgagee.

I  do not propose to  refer to  the judgm ent o f  the French court, a trans
lation o f  which was marked “ P . 16 ” in  th is action. I t  was sta ted  on 
behalf o f  the Plaintiff th at the translation had 'been made by counsel 
practising a t the bar in Ceylon, but counsel for the D efendants d id  n ot  
concede the authenticity o f  the translation.

In  th e result I  find th a t neither th e te x t  books nor th e  precedents 
m entioned by Mr. D avis in  his affidavit and in his evidence established th e  
proposition that under American Law the U nited States G overnm ent 
w ould have a maritime lien or an y  other charge enforceable by action  
in rem for the recovery o f expenses incurred in pursuance o f  the sta tu tory  
d u ty  im posed by Title 46 o f  the Code ; and there remains in  support o f  
th is proposition only Mr. D av is’ opinion. The qualifications he relies 
on as constituting him an expert are two-fold, nam ely, his experience  
a s  an attorney in the Adm iralty and Shipping Section o f  the D epartm ent 
o f  Justice in the United States and also his part-tim e activ ity  as a Pro
fessor o f  Adm iralty law a t tw o universities a t  W ashington. I feel 
reluctantly compelled to observe th a t an em ployee o f  the D epartm ent o f  
Ju stice , who according to  his ow n evidence was responsible for advising  
his Government to  prefer other claim s o f  the nature now preferred before 
m e, is not in m y opinion a suitable choice as a w itness to testify  as an  
expert to  what in fact is the American law. Reference is m ade in Dicey's 
“ Conflict of Lavis ” (7th Ed. p. 1112) to  the fact that, w hen th e  un
contradicted evidence o f  an expert w itness is “ obviously false ” ,
“ obscure ” or “ extravagant ” , th e court, m ay reject it  and form its ow n  
conclusion as to the effect o f th e foreign sources. I  certainly w ould n o t  
th ink o f  using any such expression w ith regard to  the evidence o f  th e  
expert in this c a se ; but as to  th e correctness o f  his opinion I  am  n o t  
satisfied for at least two reasons.

Firstly, even if  he did not advise the institution o f  th e present action  
he did in fact advise the preference o f  tw o similar claims on other recent 
occasions : the witness showed in his evidence an understandable ten d en cy  
to  be “ interested ” in the success o f  the present action. For instance  
th e witness states a t the com m encem ent o f  his evidence th a t he had  
handled numerous cases in  th e courts o f  th e U nited States and also in  
various foreign courts where rights in rem were asserted against vessels by  
th e  U nited States in consequence o f  m aritim e liens and again th e w itness 
said he was also aware o f  several cases in  which the U nited S tates G overn
m ent had recovered viaticum. I t  seem s to  m e th at th e w itness w as not
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justified in m aking such statem ents. U ltim ately  i t  was only the case o f  
The Audrey I I  1 to  which he pointed as being an  instance where an  
American court had allowed such a claim b y  th e  U nited  States Govern
m ent ; and even in  regard to  foreign decisions th e experience o f  the- • 
w itness appears to  have been lim ited  to  three cases, the H aifa  decision in  
The Pacific Wave a, som e case in  Saudi Arabia and th e  decision in  a  
French court which I  have m entioned earlier. Answers such as those- 
given to  Questions N o .----------------- to  N o .-------------------, which had sub
sequently to  be retracted, a t  th e  least indicated a lack  o f  th e caution one- 
w ould ordinarily expect in  an expert witness.

Secondly, he invited  th is  court, in  his affidavit, to  accept several 
decisions o f the U nited  S tates Courts (reports o f  which he appended) 
as establishing his proposition th a t U nited States Law  recognises a. 
m aritim e lien to  arise upon th e  facts o f  th e present c a s e ; hut none o f ’ 
those decisions bear ou t his personal opinion. Since the grounds be 
chose to  put forward in  the affidavit appear to  m e unsound, I  do n ot feel 
bound to  accept th a t opinion as correct.

Mr. D avis asserted th a t th e principle o f  subrogation would operate to  
confer a charge under th e com m on law  o f th e U nited S tates in  a case 
where som e Governmental agency in  pursuance o f  a statutory d u ty  “ pays 
off ” som e debt or liab ility  secured b y  a lien or charge. I  accordingly  
inv ited  counsel for th e P laintiff to  refer to  any decision o f  a U nited  States  
court recognising such a charge, b u t no such decision w as brought to  m y  
notice. A s to  section 678 o f  T itle 46 itself, th e  d u ty  i t  im poses is so- 
clearly referable to  considerations o f  public interest, both  o f the U nited  
States and o f th e  country in  w hich its  seam en m ay be stranded, that it  
would be unreasonable to  infer th a t the section contem plates th at th e  
expenditure it  authorises w ould be incurred on the credit o f  the vessel 
concerned. Indeed, such expenditure m ay well have to  be incurred 
despite the knowledge th a t th e  vessel concerned is already a total loss.

H aving considered th e evidence as to  th e U nited  States law  I  am  
satisfied th a t the P laintiff has n ot proved th a t under th a t law a maritime- 
lien or other charge enforceable by action in rem arises in its favour. 
H ence even if  i t  be correct, despite th e  decisions in  the E nglish  courts in 
The Milford 3 and The Colorado 4, th a t th is court m ust apply the 
U nited States law  in  ascertaining-whether or not the P laintiff has a mari
tim e lien, or even  i f  it  be correct th a t the decision in The Livietta (supra) 
has th e consequence th a t th is court m ust in  th is action enforce a charge 
arising under th? com m on law  o f th e U nited  S tates, it  was n ot proved  
in  th is action th a t the P laintiff is  en titled  to  any such m aritim e lien or 
charge.

1 U. S. A. v. Liberty Ship Audrey IT, et al., in Admiralty No. 27141, U. S. 
District Court, Northern District of California, North Div.

3 Govt, of U. S. A .v. ‘ The Pacific Wave', D.jC. Haifa Maritime Claim No. 14- 
of 1960.

3 The Milford, (185S) 166 English Reports, 1167.
• The Colorado, (1923) Probate, 102 ; 128 L. T. Rep. 759 ; 16 Asp. M. L. C. 145.
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I  cannot conclude th is judgm ent without acknowledging m y d eb t to  all 
counsel engaged in  th is case for the valuable assistance afforded to  me 
in  the consideration o f  questions which have been to  us both novel and  
com plex. I f  the argum ents were prolix, and the judgm ent be prolix in 
consequence, or if  on the other hand some decisive m atter has escaped  
attention , unfam iliarity on th e part both o f  counsel and Judge w ith  the  
law  governing the action should be sufficient excuse.

Plaintiff’s claim dismissed.


