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T H E  A T T O R N E V -G K N E H A L , P etitio n er , a n d  K . G E E T 1 N  
S IN G H O , R esp o n d en t

<V. C . 1 9 6 — A p p lic a tio n  in  re v is io n  in  M . C . X i tu a r a  L’l iy a ,
1 1 .6 S S

Information Book— Statement of a complainant recorded therein— Uiyht o f accused 
to obtain certified copy of it—“ Public document ”— •* Right of inspection ”—  
Evidence Ordinance, ss. 74, 76, 124, 124, 126— Criminal Procedure Code, 
ss. 121 (1), 122— Proof of Public Documents Ordinance, ss. 2, 4.

An accused person is entitled  to  ob tain  n certified copy of a fixst com plain t 
recorded by tho Police under the provisions of section 121 (1) of tho Crim inal 
Procedure Code. The en try  in the Inform ation Book relating to  th e  first 
complaint is a  public document, which tho accused has a  righ t to  in s p e c t; 
subject, therefore, to  any claim of privilege under sections 123, 124 an d  123 
of the Evidence Ordinance, the accused is entitled  to obtain a  certified copy 
of such entry under sections 74 and 76 of the Evidence Ordinance.

Quaere, (i) whether tho accused is en titled  to tho same right under sections 
2 and 3 of the Proof of Public D ocum ents Ordinnnco.

(ii) whether a M agistrate has jurisdiction to order tho Polico to  issue a 
certified copy.

IMPLICATION to  revise an  order o f  th e  M agistra te’s C ou rt, 
N uw ara  EJiya.

D o u g la s  J a n sze , A ctin g  Solicitor-G eneral, w ith  L . B . T . P r e m a r a ln e ,  

Crown Counsel, for the p etitioner.

I i .  IF. J u iju m n k n e , Q .C ., w ith  A .  C . J / .  U v a is ,  for tho a ccu sed  
respondent.

C u r. a d v . v ii l t .

F ebruary  15, 1956. d e  S il v a , J .—

T h is is an application  by  th e  A ttorn ey-G en era l to  rev ise  a n  order  
m ade on Septem ber 16 ,1 0 5 5 , b y  th e  M ag istra te ,N u w ara  E liy a .o n  a  m o tio n  
filed on behalf o f  the resp on d en t to  o b ta in  a certified  cop y  o f  th e  1st  
com p la in t or 1st in form ation  m ade to  tho P o lic e  in  th is  ca se . A . A . 
Saraph, police sergeant, offieer-in-eharge, F u n du lu oya  P o lico  S ta t io n ,  
w h o  is the com plainant m ade a  report to  Court in  ten u 3  o f  S e c t io n  14S ■ 
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(1) (It) oil J u ly  20, 10.55, th a t  the respondent d id  on J u ly  17, 1055, cause 
hurt to one Sirisena w ith a sharp cu ttin g  instrum ent, an offence punishablo  
under Section  315 o f  the P en a l Code. On the sam e d a y  th e  respondent  
on being charged w ith th e  offence p leaded  n o t g u ilty  and  th e  case w as 
fixed for trial on  l S . S . ’oS, and  later tria l w as refixed for 1 5 . 0 . ’55. On 
3 . 0 . ’55 tho resp ond en t’s proctor m ade a w ritten  ap p lica tion  to  the  
A ssistan t Superintendent o f  P o lice , X uw ara E liya , for a  certified copy  
o f the 1st com plaint. On tho sam e d ay  lie also filed a m otion  in  Court 
requesting th a t the -A ssistant Superintendent o f  P o lice  be ordered tc 
issue a  certified cop y  o f  the 1st conqdaint. On th is  m otion  tho learned  
M agistrate noticed  tho A ssista n t S u p e r in te n d e n t o f  P o lice , ‘‘ to  show  
an y reason w hy  th e  application  should  n o t be granted  ” . T he m atter  
cam e up for consideration  on  1 5 . 9 . ’55 when Mr. X . D . T . K anakaratne  
Crown Counsel w ho appeared for the A ssistan t S u p erin ten dent o f  P olice  
opposed th e  application . Tho argum ents urged b y  tho learned  Crown 
Counsel and th e  proctor w ho appeared for the resp on d en t'h ave n o t been  
recorded in  detail. T he resp ond en t’s proctor took  up the p osition  th a t  
the Inform ation  B ook  w as a  pub lic docum ont w ith in  th e  m ean ing  o f  
Section  74 o f  the E vidcnco  Ordinance. Tho learned Crown Counsel 
conceded th is b u t appears to  h ave taken  up tho p osition  th a t th e  In form a­
tion  Book was n o t a  d ocu m ent w hich the- resp ond en t had  a  r igh t to  
in spect and th a t therefore h e w as n o t en titled  to o b ta in  a certified  copy  
o f an  entry in  it . T he learned M agistrate in  h is order h as referred to  th is  
argum ent. H e  has s ta ted  th a t the prosecution  argued th a t  th e  defence  
had no right to  in sp ect th e  In form ation  B ook  ex cep t under tho cond itions  
m entioned in  S ection  122 o f  tho Criminal Procedure Code. T h e learned  
M agistrate w hile conceding th a t th e  defence w as n o t en titled  to  ob ta in  
certified copies o f  sta tem en ts  recorded under S ection  122 (1) o f  th e  Cri­
m inal Procedure Code e x c ep t for tho purposes se t  ou t in  su b-section  3 
o f  th a t S ection  expressed  tho v iew  th a t a first com p la in t recorded b y  th e  
P olice is n o t ono w hich  fa lls  w ith in  the am bit o f  S ection  122 (1). H e  also  
agreed, b u t su bject to  qualification , w ith  the ad m ission  m ade b y  both  
parties that the In form ation  B ook  w as a pub lic d ocu m ent. Then  
having com m ented  on  th e  fa c t  th a t the prosecution  had  fa iled  to  estab lish  
under w hat provision  o f  la w  a cert ified copy o f  the 1st com p la in t coukl bo 
w ithheld  from  th e d efence h e  proceeded to m ake the fo llow ing  order :—

“ 1 hold therefore th a t the defence is en titled  to  a certified cop y  
or a perusal o f  the 1st s ta tem en t or inform ation  recorded in  th e  In fo r­
m ation  B ook . I  consider that the {Prosecution can n ot be heard to  sa y  
th a t it  can claim  tho priv ilege w ith  regard to  the issue o f  a certified  
copy o f  th e  1st s ta te m e n t or its  perusal by the defence. ”

I t  is th is order th a t the A ttorney-G eneral asks th is C ourt to  revise . A t  
tho hearing o f  th is ap p lication  the learned Solicitor-G eneral raised  as 
a prelim inary ob jection  the proposition  th a t the learned  M agistrate had  
no jurisd iction  to  m ako th e  order in  question. H o su b m itted  th a t  th e  
M agistrate had  no pow er to  order the A ssistan t S u p er in ten d en t o f  P olice  
to  issue a  certified co p y  o f  tho 1st com plaint and  th a t  tho proper p ro­
cedure th a t tho Court sh ou ld  h ave follow ed w as to  su m m on  the A ssistan t  
Superintendent o f  P o lice  to  produce the docum ent in  term s o f  S ection
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G6 (I)  o f  the Crim inal P rocedure C ode. Mr, Jayaw ard en o  rep lied  ( lia t  
(h e  learned Solicitor-G en eral w as n o t  en titled  to  ra ise  th is  p o in t  ns it  
w as n o t  taken  e ith er  in  tho Court below' or in  tho p e t it io n  filed  in  th is  
Court. I  agroo w ith  tho su bm ission  m ade b y  H r . Jayaw ard cn o . I t  
is clear from  th e  p roceed ings th a t  b o th  parties in v ited  tho M agistra te  
to  decide w heth er or n o t tho d efenco w as en titled  to  o b ta in  a  certified  
co p y  o f  th e  1st com p la in t. T h a t w as on  tho assu m p tion  th a t  the 3Iagis- 
tra te  h ad  tho pow er to  d ecide th a t  q u estion . T ho p etitio n  in  rev ision  
is  sign ed  on  b eh a lf  o f  th e  A ttorn ey-G enera l b y  the sa m e Crown C ounsol 
w ho argued tho m a tter  before tho M agistrate. I f  (in ob jectio n  to  tho  
M agistrate's ju r isd iction  to  dccido tho question  h a d  b een  tak en  in  th e  
Court below  i t  is  m o st  lik e ly  th a t  reference to  it  w ou ld  h ave boon m ade  
in  th is  p e tit io n . A fter  in v itin g  tho M agistrate to  d ecid e  tho particu lar  
question , th ereb y  im p ly in g  th a t ho h ad  tho pow er to  d ec id e  it , th e  Crown  
is  n o t  en titled  now' to  q uestion  h is jurisd iction . A p a r t from  th a t  tho  
learned M agistate has n o t issu ed  an  order o n  tho A ss is ta n t S u p er in ten d en t  
o f  P o lice  to  issue a  certified  cop y . H e  m erely  held  th a t  tho d efen ce w as  
en titled  to  o b ta in  su ch  a copy . I  w ould  therefore d ea l w ith  th is a p p lica ­
tion  on  the basis th a t  th e  M agistrate Itad th e  pow er to  m ako tho order 
in  question . T he learned  M a g is tr a te ’s  o b servation  th a t  a  J st co m p la in t  
d oes n o t fa ll w ith in  th e  ca teg ory  o f  s ta te m e n ts  recorded  undor S ectio n  
122 (1) correctly  se ts  o u t th e  p o sitio n  and  can n ot bo q uestioned . T he  
p roh ib ition  se t  o u t in  S ectio n  122 (3) o f  th e  C rim inal P rocedure Code 
aga in st the use o f  sta tem en ts  recorded during the c o u rs e  o f  th e  in v e s t ig a ­
tion  e x cep t for the lim ited  p urposes s e t  o u t in  th a t  su b -sec tio n  ap p lies  
o n ly  to  s ta tem en ts  recorded under S ectio n  122 (1 );  b u t d ifferent co n s i­
derations w ould  a p p ly  to  a  first com p la in t w hich  is  recorded  under  
th e  p rovisions o f  S ection  121 (1). I n  R e x  v . J in a d a s a  1 D ias S. P . J . 
com m en ted  on  th ese  tw o  section s and  proceeded  t o  s t a t e  :—

“ I t  is com m on ground th a t  a  1st in form ation  or 1st com p la in t  
under S ection  .121, provided  i t  is o therw ise re le v a n t an d  ad m issib le , 
can  1)0 used as su b sta n tiv e  ev id en ce  or for ev id e n tia r y  purposes, e .g ., 
to  corroborate tho ev id en ce o f  tho in form an t, & c.

T he S ection s in  tho In d ia n  Code o f  C rim inal P roced ure which correspond  
to our S ection s 121 an d  122 are 1 il l  an d  1C2 re sp ec tiv e ly . In  tho  case, 
o f  A z im a d d y  v . ./‘.-m peror 2 R a n k in  J . considered  S ec tio n s  lo  t an d  1(52 
an d  observed  :—

“ T he 1st in form ation  report a g a in st th e  a ccu sed  is  c lear ly  n o t  a 
s ta tem en t w ith in  th e  con tem p la tio n  o f  S ectio n  1G2 because i t  is  n o t  
m ado in  the course o f  a n  in v estig a tio n . ”

I t  is  therefore clear th a t  a  s ta te m e n t  under S ec tio n  121 (1) ca n n o t bo  
sh u t o u t u nder th e  p ro v is io n s  o f  Sectim r 122 (3) a s  i t  .appears to  h a v e  
been  con ten d ed  b y  th e  Crown C ounsel before th e  M agistrate. H ow ever, 
I  am  n o t  in  agreem en t w ith  th e  fu rth er  ob serva tion  o f  th e  learned  M ag is­
tra te  th a t  th e  p rosecu tion  i s  n o t  e n t it le d  to  se t  u p  a  c la im  o f  p r iv ileg e  
in  regard to  th e  is su e ‘o f  a  certified  co p y  o f  th e  1st s ta te m e n to r  its  p erusal

1 (10-27) .1. r. n. (Calcutta) 17.> SI .V. L. R. S20.
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by the. d efen ce . I n  m y  v iew  in  the. m a tter  .o f  issu in g  certified  copies the  
p rov ision s o f  S ec tio n  123, 124 .and 125 o f  th e  E v id en ce  O rdinance cannot 
be ignored  but- m u st b e g iv en  effect to.

Mr. Jay a w a rd en c  w h o  appeared for th e  resp ond en t conten ded  that the  
en try  in  th e  In fo rm a tio n  Rook relating to  th e  1st com p la in t is a  public 
docu m ent an d  th a t  th e  defence is en titled  to  ob ta in  a certified copy of 
such e n try  u nd er S ec tio n s  74 and 70 o f  th e  E v id e n c e  O rdinance as well 
as under S ec tio n s  2 an d  3 o f  the P roof o f  P u b lic  D ocu m en ts Ordinance 
(Cap. 12).

S ection  121 (1) o f  th e  Criminal P rocedure Code p rovid es, in ter  a lia , 
th a t ev ery  in fo rm a tio n  relating to the com m ission  o f  a  cogn izable offence 
i f  g iv en  ora lly  to  th e  officcr-in-chargc o f  a P o lic e  S ta tio n  or to  an inquirer 
shall be redu ced  to  w r it in g  by him or under h is  d irection  and every such  
in form ation , w h eth er  g iv en  in w riting or reduced to  w ritin g  as aforesaid 
shall be en tered  in  th e  Inform ation  R ook ” prescribed  for th e  purpose. 
Mr. Jay a w a rd en c  argu es th a t th is en try  in  th e  In form ation  Rook is  a 
public d ocu m en t w ith in  th e  m eaning o f  S ection  74  o f  th e  E vidence  
O rdinance w hich  reads th u s—

T h e fo llo w in g  d o cu m en ts  arc public d ocu m ents :—

(a) d o cu m en ts fo rm in g  th e  acts, or records o f  a c ts—  •

(i) o f  th e  S overeign  au th ority  ;

(ii) o f  o ffic ia l b od ies and tribunals ; and

(iii) of public officers, legislative, judicial and executive,
w h eth er  o f  th e  Island  or o f  a n y  o th er part o f  H is  M ajesty's 
d o m in io n s, or o f  a foreign cou n try  ;

(b) p u b lic  records, k ep t in the Island, o f  p r iv a te  d ocum ents ;

(r) plans, surveys, or maps purporting to be signed bv the Surveyor-
G eneral or officer actin g  on his beh alf. ”

T h e su b m ission  m a d e  b y  Mr. Jayaw ardenc is  th a t an en try  in  the In for­
m ation  R ook  m a d e in  term s o f  S ection  121 (1) o f  th e  Crim inal Procedure 
Code is  an  a c t  or th e  record o f  an a c t o f  th e  pub lic  officer and falls w ithin  
S ection  74 (n) ( iii) . T h e  learned Solicitor-G eneral stron g ly  opposes this 
v iew . S ection  7G o f  th e  E v idence O rdinance reads as fo llow s :—

“ E v e ry  p u b lic  officer h av in g  th e  cu sto d y  o f  a pub lic docum ent, 
w hich  a n y  p erson  h as a right to  in sp ect, sh a ll g iv e  th a t person on 
dem and  a  co p y  o f  it on paym ent o f  th e  legal fees  therefor, together  
w ith  a certifica te  w ritten  at the foot o f  s u c h ,c o p y  th a t it is  a  true 
co p y  o f  su ch  d o cu m en t or part thereof, a s  th e  case m ay  be, and such  
certifica te  sh a ll be d a ted  and subscribed b y  su ch  officer w ith  his nam e 
an d  h is  official t i t le ,  an d  shall b e sea led , w h en ev er  such officer is  
au th orised  b y  la w  to  m ake u se o f  a  sea l, and  such  cop ies so certified  

sh a ll b e ca lled  certified  copies. ”
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T h is S e c t io n  m a k es  i t  clear th a t a  person i s  h o t  e n titled  to  ob ta in  a s a  
m a tter  o f  r ig h t  a  certified  cop y  o f  every  p u b lic  d ocu m en t. H e  is  en titled  
th ereu n d er to  ob ta in ' certified copies o f  o n ly  th o se  p u b lic  d ocum ents  
w h ich  .h e  h a s  a  r ig h t to  in spect. T h e tw o  q u e stio n s  w hich  com e u p  
for co n sid era tio n  therefore a r e :—

(1) I s  th e  e n tr y  recorded in  th e  In fo rm a tio n  B o o k  under S ection
121 (1) o f  the Criminal Procedure Code a public document ?

(2) I f  so , is  th e  p a r ty  aga in st whom  such  in fo r m a tio n  is  g iven  en titled
to  in sp e c t  such  en try  ?

A cco rd in g  to  th e  Solicitor-G eneral th e  an sw er to  th e  1st q uestion  
m u st b e in  th e  n e g a tiv e  and th e  2nd q u estion  w o u ld  n o t  therefore arise. 
H e  re lied  on  certa in  E n glish  and In d ian  a u th o r it ie s  in  support o f  h is  
co n ten tio n . O ne o f  th ese  is S lu r ta  v .  F r e c c ia 1 d ecid ed  by th e  H o u se  
o f  L ords. I n  th a t  case Lord B lackburn s ta ted  :—

“ I  u n d ersta n d  a  pub lic docum ent th ere to  m ea n  a  docum ent th a t is  
m a d e fo r  th e  purpose o f  the pub lic m ak in g  u se  o f  i t ,  and being a b le  
to  refer to  i t .  I t  is  m ean t to  be w here th ere  is  a  jud icia l, or q u a si­
ju d ic ia l, d u ty  to  inquire, as m ight be sa id  to  b e th e  case w ith  the b ishop  
a c t in g  u n d er th e  w rits issued b y  th e  Crown. T h a t  m a y  be said  to  be  
q u asi-ju d ic ia l. H e  is  actin g  for th e  p u b lic  w h en  th a t  is  d on e; b u t I  
th in k  th e  v e r y  ob ject o f  i t  m ust be th a t  i t  sh ou ld  b e m ade for th e  
p u rp ose  o f  b e in g  k ep t public, so th a t  th e  p erson s concerned in  i t  m a y  
h a v e  a ccess  to  i t  afterw ards. ”

T h e  d o cu m en t w h ich  cam e up for con sid eration  in  th a t  ca se  w as a  report 
o f  a  c o m m itte e  ap jio in ted  b y a pub lic d ep artm en t in  th e  S ta te  o f  G enoa  
an d  a c ted  u p on  b y  th a t S tate. T h is v ie w  w as fo llow ed  b y  the P r iv y  
C ouncil in  Io a n n o t t  v. D em clriou  In  I l e y m  v . F is c h e l3, Pickforcl J .  
h eld  th a t  doedvnents k ep t by th e  P o s t  Office sh o w in g  th e  tim es o f  th e  
rece ip t a n d  d e liv e ry  o f  telegram s were n o t  a d m issib le  in  evidence as  
p u b lic  records fo r  th e  reasons that th e y  are k e p t  o n ly  for a short t im e , 
are n o t  access ib le  to  th e  public arc n o t th e  resu lt o f  a  p u b lic  inqu iry  an d  
do n o t  d ea l w ith  a general public right b u t are m ere ly  k ep t for the purpose  
o f  reg u la tin g  th e  p ay  and the work o f  P o st  Office servants. In  P clt.il v. 
L i l l e y 4 i t  w as h eld  th a t regim ental records w ero n o t  p u b lic  docum ents  
b ecau se th e  p u b lic  had n o  access to  them  a n d  w ere n o t  k ep t for th e  u se  
and  in fo rm a tio n  o f  th e  public. On th e  an a lo g y  o f  th ese  cases the learned  
S olic itor-G en era l argued th a t the In form ation  B o o k  is  n o t  a  public d o cu ­
m en t. I  am  u n ab le  to  agree w ith  th a t  v iew . T h ese  E n glish  cases are  
n o t  o f  m u ch  a ss is ta n ce  in  d ecid in g  th e  q u estion  a s  to  w hether or n o t th is  
p articu lar  d o cu m en t is  a  public d ocu m ent accord in g  to  the law  o f  th is  
cou n try . I n  E n g lan d  there is no  sta tu to ry  la w  w ltich  defines or classifies  
“  p u b lic  d o cu m en ts ”. . In  th is cou n try  i t  is  o therw ise . Section  74  o f  
th e  E v id e n c e  O rdinance sets ou t ex h a u stiv e ly  th e  d ocu m ents w hich  fa ll 
w ith in  th e  ca teg o ry  o f  public docum ents. S ec tio n  75  sta te s  th a t  a ll

• 1 (1SS0) 5 Appeal Cases 623. - 3 30 T . L . R . 190.
* {1952) 1 A . E . R . 179. • {1946) 1 A . E . R. 593.
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o th e r  d ocu m en ts are p rivate. T he category o f  docum ents in clu d ed  in  
S e c t io n  74  i s  m uch w ider than  th e  class o f  docum ents treated as p u b lic  
d o cu m e n ts  in  England. A ccord ing to  Section  74 (a) (3) d ocu m ents  
fo rm in g  th e  acts or. records o f  a c t s 'o f  pub lic  officers, am ong others are 
p u b lic  d ocum ents. B u t that does n o t m ean that a person is  en titled  
to  o b ta in  certified copies o f  all such  d ocum ents. Before he can in s is t  
on  o b ta in in g  a certified cop y  h e m ust estab lish  a right to in sp ect it .  
I t  is  so  provided  by S ection  7G. There is  n o  provision in  the E v id en ce  
■Ordinance or an y  other law  which defines the right o f  inspection. There  
are o f  course Ordinances w hich expressly  confer a right on certain persons  
to  o b ta in  certified copies o f  particu lar docum ents. Two such O rdinances 
are th e  R egistration  o f B irths and  D ea th s  Ordinance and th e  C om panies 
O rdinance. B u t there is  no such p rovision  in  our Criminal Procedure  
C ode in  regard to entries in  th e  In form ation  Book. In the m atter  o f  
r ig h t  o f  in spection  the E nglish  law, how ever, is o f  considerable assistan ce . 
T h e  r ig h t o f  inspection and ob ta in ing  certified copies was considered in  
M v t le r  v . E a stern  a n d  M id la n d s  R a ilw a y  C o m p a n y  In that case Lind lev  
(j .  m a d e  th e  follow ing observations :—

“ W h en  th e  right to  inspect and take a copy is expressly conferred  
b y  a  s ta tu te  th e  lim it o f  th e  r igh t depends on the true construction  
o f  th e  sta tu te . W hen th e  r ig h t to  in spect and take a copy is  not 
ex p re ss ly  conferred the ex ten t o f  such  right depends on th e  in terest  
w h ich  th e  applicant has in w hat he w ants to copy and w hat is reason ab ly  
n ecessa ry  for h is protection  o f  such  in terest. The common law  r igh t  
t o  in sp ect and take copies o f  such  pub lic  docum ents is lim ited  by  
th is  principle.

T h ere  is  no provision in  th e  Crim inal Procedure Code which confers a 
r ig h t  on  th e  defence to ob ta in  a certified copy o f the 1st in form ation . 
N o r  is  th ere  any provision  in it  w hich  sta te s  th a t the defence is not en titled  
to  u se  su ch  in form ation , a lthough , in  Section  122 (3) there is a  specific  
p ro h ib itio n  against the use by  the defence o f  statem ents recorded under  
S e c t io n  122 (1) except in th e  circum stances set out therein. T he presence  
o f  su ch  a  prohibition  in  respect o f  sta tem en ts recorded under S ection  
122  (1) and  the absence o f  it  in  resp ect o f  1st inform ations support th e  
v ie w  th a t the use o f  1st in form ations b y  the defence is legally p erm issib le.

H a s  th e  accused person an in terest in  the first inform ation g iven  to  
th e  P o lic e  in  regard to  th e  com m ission  o f  a  cognizable offence ? There  
ca n  b e o n ly  one answ er to  th a t q uestion  and it m ust b cin  the affirm ative. 
T h e  first in form ation  is  v ita lly  necessary  for the preparation o f  th e  
d efen ce . I t  would show  th e  d evelopm en t o f  the prosecution case from  
s te p  to  step  and ad d ition s to  and d ev ia tion s from the original story , 
i f  a n y , w ould  stand revealed. W hen  the prosecution is en titled  to  ava il 
i t s e l f  o f  th e  first in form ation  untram m elled  by the restrictions w h ich  
s ta te m e n ts  recorded under S ectio n  122 (1) are subject to  i t  s ta n d s to  
rea so n  th a t  th e  defence too  should  h ave th e  sam e right subject, o f  course, 
to  a n y  cla im  o f  privilege. .T herefore ad opting  the pririciple la id  dow n
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b y  L in d ley  L .J . in  the case referred to  earlier th e  defence is  e n t i t le d  
to  in sp ect  an d  obtain  a  cop y  o f  th e  1 st in form ation  i f  i t  is  a  p u b lic  d o c u ­
m e n t  an d  is  unprotected b y  sp ec ia l p riv ilege . I t  w as so  h eld  b y  a  F u l l  
B en ch  o f  th e  Madras H ig h  C ourt in  Q ueen E m p re s s  r. A r u m u g a m  1 in  
re sp ec t o f  reports m ade under S ec tio n s  157, 16S anrl 173 o f  th e  I n d ia n  
C ode o f  Crim inal Procedure w h ich  are analogous to  our S e c tio n s  121  
(2), 125  an d  131 respectively . T h is  i s  a  case relied  on b y  th e  S o lic ito r -  
G eneral an d  I  would h ave occasion  to  refer to  it  a t  a la ter stage.

N o w  I  w ould  proceed to  co n sid er  th e  question  w hether an  en try  in  an  
In fo rm a tio n  Book relating to  th e  first in form ation  is  a  p u b lic  d o c u m e n t.  
T h is  en trj' w as m ade by  a  P o lic e  Officer w ho is  und oub ted ly  a  p u b lic  
officer. H e  d id  so in  pursuance o f  th e  p rovisions o f  S ection  121 (1) o f  
th e  C rim inal Procedure Code w h ich  requires such in form ation  t o  b e  
recorded  in  the Inform ation  B o o k . Mr. Javaw ardene co n ten d s t h a t  
su ch  an  en try  when m ade is  a  d o cu m en t form ing the a c t or th e  reco rd  
o f  an  a c t o f  a public officer. T h e Solicitor-G eneral m ainta in s t h a t  i t  
is  n either. According to  h im  an  a c t  in  th e  co n tex t o f  S ection  74  o f  t h e  
E v id e n c e  Ordinance m eans a  com p leted  act. In  support o f  th a t  v ie w  
h e re lies on  Q ueen E m p re s s  v . A r u m u g a m  referred to earlier. I n  t h a t  
case  th e  question  w hether rep orts m ade under Sections 157 a n d  16S  o f  
th e  In d ia n  Criminal Procedure C ode w hich  correspond to  S ec tio n s  121
(2) an d  125  o f  our Code w ere p u b lic  d ocu m ents cam e up for co n sid er a tio n . 
T h a t question  was su b m itted  b y  a  B ench  o f  tw o Judges co n s is t in g  o f  
Subram ania A yyar J . and  D a v ie s  J . for consideration  b y  a F u ll B e n c h  
co n s is tin g  o f  four Judges. T h e reference w as m ade in  v iew  o f  th e  d e c is io n  
in  E m p r e s s  v. V en ka lara tn am  P a n lu lu  2 to  th e  effect- th a t  th e  d e fe n c e  
w as n o t  en titled  to obtain  certified  cop ies o f  the reports in  q u e stio n  a t  
th e  b eg in n ing  o f  the trial. I n  referring th e  m atter for con sid era tio n  b y  
th e  F u ll B ench  Subram ania A y y a r  J . and D a v ies  J . to o k  th e  d e f in ite  
v ie w  th a t  those reports w ere p u b lic  d o c u m e n ts .  T he F u ll B e n c h  h o w ­
ev e r— Subram ania A yyar J . d isse n tin g — took th e  contrary v iew . T h e y  
h eld  th a t  these reports w ere n o t  p u b lic  docum ents. In  regard to  t h e  
report under Section 157 C ollins C .J. sta ted  that it con ta ined  o n ly  th e  
reason s th a t the officer-in-charge o f  th e  P o lice  S ta tion  has for su sp e c t in g  
th e  com m ission  o f  an offence w h ile  th e  r e p o r t  under Section  15S c o n ta in e d  
o n ly  th e  result o f  an in v estig a tio n . N eith er  o f  these reports a cc o r d in g  
to  th e  learned Chief Ju stice  cou ld  be regarded as the a c t or th e  record  o f  
an  a c t  o f  a  public officer. Sheph ard  J .  w hile agreeing w ith  C ollin s C .J . 
to o k  th e  v iew  that the “ a c ts  ” referred  to  in  S ection  74 o f  th e  E v id e n c e  
O rdinance were “ final com p leted  a c ts  ”  as d istin gu ish ed  from  a c t s  o f  
a  preparator}' or ten ta tiv e  character. Subram ania A yy a r J .  h o w e v e r  
ad hered  to  h is original op in ion  an d  s ta ted  :—

“  la stly , the docum ents in  q u e stio n  fa ll w ith in  th e  la n g u a g e  o f  
S ectio n  74 o f  the E v id en ce  A c t  seem s to  m y  m in d  to  a d m it  o f  n o  
d o u b t. ”  • ’

H e  a lso  s ta ted  th a t these reports are records o f  a  p u b lic  s e r v a n t's  a c t s  
w ith in  th e  m eaning o f  S e c t io n -74. • I t  m u st be observed th a t  th is  ca se
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d id  n o t  deal w ith  .the q uestion  as to  w hether or n o t a  first- in form ation  is  
a  p u b lic  docum ent. T h e learned  Solicitor-G eneral h ow ever relied on  
th is  case in  su pp ort o f  h is argu m en t th a t  th e  w ord “ a cts  " appearing  
in  S ection  74 o f  th e  E v id e n c e  O rdinance contem plates “ com pleted  
a cts  A s I  observed  earlier a ll th e  learned Ju dges w ho  d ecided  th a t  
case took  th e  v iew  th a t i f  th e  reports in  question  w ere p u b lic  d ocu m ents  
th e  d efence w as b eyon d  an y  d o u b t en titled  to  ob ta in  certified  cop ies o f  
th e  sam e. I f  I  m a y  sa y  so , w ith  resp ect, th e  reasons g iv en  b y  th e  learned  
Judges for hold ing  th a t th e  w ord  “ a c ts  ” m ean “ com p leted  a cts  ” are  
n o t very  con vin cin g . A  con trary  v ie w  appears to  h ave b een  tak en  b y  
T app J . in  K a w a b  £ib>- v . S lie r  Z a m a n  1. In  th at case certain  sta tem en ts  
m ade to  the P o lic e  w ere so u g h t to  b e ad m itted  on th e  ground th a t  th ey  
w ere p ub lic  docum ents. In  h o ld in g  th a t  these docaim cnts w ere in a d m is­
s ib le  th e  learned Ju dge sa id  :—

“ I  m ay how ever briefly n ote  th a t  I  am inclined to tho op in ion  th a t  
th ey  w ould be inadm issib le as th ey  arc not public d ocu m ents w ith in  
th e  m eaning o f  clause (iii) su b-section  (i) o f  Section  74 o f  tho E vid en ce  
A c t a s  reports o f  th e  nature in  question  are not covered b y S ection s  
154 and 1:35 o f  the Crim inal P rocedure Codo . ”

T ho im plication  o f  th is  ob servation  is that sta tem en ts recorded under  
154 and  155 fall w ith in  S ection  74 o f  the E vidence A c t w hich  is  identical 
w ith  Section  74 o f  our IB idencc Ordinance.

A  B ench  o f  three Ju d ges o f  th e  M adras H igh  Court held  in  K a r a  S in k a  
K a m a  B a o  v. V c n k a la ra m y y a  - th a t  a  profit and loss s ta te m e n t and  
a sta tem en t show ing the n e t  incom e filed by an asscssee on a d irection  
issued  b y  an In com e-tax  officer in  term s o f S ection  22 o f  th e  Incom e- 
ta x  A ct w as a pub lic docu m ent w ith in  the m eaning o f  S ection  74 o f  th e  
E vidence A ct and tho asscssee w as en titled  to  obtain  certified copies o f  
the sam e. In  th a t case L each  C .J. sta ted  :—

“  I  consider th a t the record o f  an  incom e-tax case m ust be regarded  
as the record o f  th e  a cts  o f  th e  In com e-tax  officer in m aking h is a ssess­
m en t and therefore th a t a n y  docu m ent properly on th e  record is  ju s t  
as m uch a pub lic  d ocu m ent as the final order o f  assessm en t. ”

T his decision  d oes n o t su pp ort th e  v iew  expressed  b y  Shephard J . in  
Q ueen E m p re s s  r . A ru m u rja m  th a t the word acts ” in S ection  74 o f  the  
E vidence A ct con tem plates final com pleted  acts ” . In  th is case it  w as 
also  held  that a sta tem en t recorded b y  an In com e-tax  officer in the course 
o f  h is  exam in ation  o f  th e  assessee w as a public docum ent. T h at being  
so  it is difficult to  d o n y  th e  sam e character to a first in form ation  recorded  
under Section  121 (1) o f  th e  Crim inal Procedure Code. C hitalcy and  
A nnaji R ao  in  their com m en tary  on the In d ian  Code o f  Crim inal 
P rocedure (3rd E d . page S45) s ta te  th a t a sta tem en t recorded under 
S ection  15-1 w hich  is  eq u iva len t-to  S ection  121 (1) o f  our Code is a pub lic  
docum ent and a t  pago S47 th e y  proceed  to say  :—

“ T he accused  is en titled  to  h a v e  a copy o f  th e  in form ation  b u t  
ho can havo i t  on ly  under an  order o f  a Court o f  C om petent Ju risd iction  
or o f  an  officer superior to  an  officcr-in-chargc o f  a p olice  sta tio n . ”
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T he a u th ority  for  th e ir  v iew  th a t the first in form ation  recorded under  
Section  154 is  a  p u b lic  d ocu m ent is the case o f  A b d u l R a h a m  v . E m p re s s  
which i3 a  d ecision  o f  th e  H igh  Court o f  Upper B u rm a . T h e report in  
th a t caso, h ow ever, is  n o t  availab le to us.

I n  C h ittn r  v . S in tjh  1 Suhum an J . took the v iew  th a t  a  first in form ation  
report taken  d ow n  b y  a  P olico  officer am ounts to  a n  e n t r y  in  an  official 
record m ade b y  a  p u b lic  servan t in  tho discharge o f  h is  official du ty .

T hat the e n try  m ade in  th e  information book o f  <a first com plainant, 
in  term s o f  S ectio n  121 (1) o f  the C rim inal Procedure Code, is the record  
o f  an a c t  o f  a  p u b lic  officer adm its o f  no serious d o u b t. Such  an  en try  
therefore is a  p ub lic  d ocu m ent w ithin the m oaning o f  S ection  74 o f  the  
E vidence O rdinanco. I t  is the Common Law right o f  th e  person aga in st  
whom  a com p la in t is  m ade to  inspect the record o f  th a t  com p lain t, b u t  
it  is lim ited  to  tho e x te n t  th a t the Governm ent is e n t it le d  to refuse to 
show  the d ocu m en t o n  tho ground o f S tate P olicy , p riv ileged  com m uni­
cation, and th e  like. T h a t is to say tho accused p erson  is en titled  to  
inspection  su b jec t to  th e  provisions o f Sections 123, 124 an d  125 o f  the  
Evidence O rdinance. In  th is case those Sections w ou ld  n o t ap p ly  as  
the learned S olicitor-G eneral said  that he is prepared to  sh o w  the record  
o f  tho first com p la in t i f  the person who m ade it  is  ca lled  a s a w itness. 
The Solicitor-G eneral took  up that position because th o  1st com plaint 
is adm issible in  ev id en ce on ly  if  the person who m a d e i t  is  called as a 
w itness. There is a  flaw  in  th a t argu m en t; a d m iss ib ility  o f  a  docu m ent 
is one th ing an d  th e  r igh t to  obtain  a certified co p y  o f  i t  is  q u ite  another. 
I f  a  party  to  a  case is en titled  to receive a certified c o p y  o f  the 1st co m ­
plain t he m a y  m ake u se o f  i t  in more than one w a y . I f  th e  d ocu m ent  
is  a  public d o cu m en t an d  th e  person who applies for th e  certified cop y  
estab lishes h is r igh t to  in spect it  he is entitled  to  o b ta in  such cop y  a t  
any tim e su b jec t to  th e  right o f  the Crown to  c la im  p riv ilege under  
Sections 123, 124 an d  125 o f  th e  Evidence Ordinance. T h e  R esp o n d en t’s 
application  for a certified  cop y  o f  the first com plaint th ou gh  m ade before 
the trial, sh ou ld  therefore have been granted.

In  view  o f  m y  d ecision  that tlie R espondent is e n t it le d  to  ob ta in  a 
certified co p y  o f  th e  first com plaint in  terms o f  S ec tio n s  74  and 70 o f  the  
Evidence O rdinance i t  d ocs n o t become necessary to  consider Mr. Ja y a -  
w ardene’s o th er con ten tio n  that h is client is a lso  e n t it le d  to  tho sam e  
right under the p ro v isio n s o f  the Proof o f P ub lic D o cu m e n ts  O rdinance.

A ccord ingly I  d ism iss  tho application o f  tho A tto m c jr-Gencral.

Saxsoxi, J .— I  agree.

A p p l ic a t io n  d ism isse d .
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