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NOORDEN v. CHAIRMAN, V illage Committee, Godapitiya.

I n  t h e  M a t t e r  o f  a n  A p p l ic a t i o n  f o r  a  W r it  o f  Mandamus.

W rit o f m andam us— A pplica tion  fo r  a butcher’s licence—Refusal b y  proper  
au thority—G rounds not ju s t and reasonable—Butcher’s Ordinance 
(Cap. 201) s. 7.
W here a  person  w h o  w a s  carry in g  on  th e  trad e of a  butcher applied  

fo r  th e  r e n e w a l o f  h is  licen ce , and  th e  proper au th ority  re fu sed  h is  
app lication  on  th e  ground  th a t h e  m u st first pu rch ase h is  r ig h t to obtain  
a licence,^—

' H eld , th a t th e  a p p lican t w a s en titled  to  a  licen ce  as th e  grounds  
u p on  w h ich  h is  ap p lica tio n  w a s refu sed  b y  th e  proper authority , w e r e  

. n o t ju st  an d  reason able .

HIS was an application for a w rit of m andam us.

i
A . S eyad  A ham ed, for petitioner.

E. B. W ickrem anayake  (w ith  him  H. W anigatunge), for respondent.
Cur. adv. null.

M ay 28, 1943. W ij e y e w a r d e n e  J.—

This is an application for the issue of a w rit of m andam us to the  
respondent directing him  to grant a butcher’s licence to the petitioner.

The petitioner carried on the trade of a butcher at Godapitiya in 1941 
and 1942 on licences issued by the Assistant G overnm ent Agent, Matara, 
w ho w as then th e “ proper au th ority” under the Butchers’ Ordinance. 
The respondent w as duly appointed in w riting by the Assistant Govern­
m ent A gent under section 3 of that Ordinance as the “ proper authority ” 
for 1943 for th e v illage area of Godapitiya, W hen th e  petitioner applied 
to  the respondent for h is licence for 1943, the respondent w rote to him  
on N ovem ber 11,1942, as fo llow s ,

“ The com m ittee (?&., the V illage Comm ittee) has decided to open  
■ two, m eat stalls at/G odapitiya and to se ll them  by public auction for 

n ext year. Tw o- licences to slaughter cattle w ill be issued to these 
persons w ho purchase th e m eat stalls at the auction. The renew al of 
your licence w ill be considered after th e day of auction.”
It w as further stated by the petitioner in his affidavit—
(a) that no m eat stalls w ere established by the V illage Comm ittee as

undertaken in the respondent’s letter.
(b) . that, the respondent sold, in fact, w hat “ h e called the right to

obtain a licence ” to one Haniffa for Rs. 200 and then issued' 
, licences to  Haniffa.

(c) that the petitioner’s application for a licence w as . refused on the
ground that “ he did not buy the right to obtain a licence

Show ing cause against the order n isi Served on him, the respondent 
" filed an affidavit w hich w as extrem ely  vague and inconclusive m  its 

character. On m y directing him  to file a further affidavit setting out 
definitely h is position w ith  regard to the various m aterial allegations
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m ade in  the petitioner’s affidavit, the respondent subm itted a second  
affidavit. In that affidavit th e respondent has attem pted to justify  his 
action by reference to a resolution passed by th e V illage Com m ittee to  
establish tw o m eat stalls at Godapitiya to be sold “ by public auction  
by m eans of ten d e r” and to issue th e butcher’s licences on ly to the  
“ purchasers ” o f the m eat sta lls so established. H e has, how ever, 
adm itted that no m eat sta ll have, in  fact, been established by the  
V illage Com m ittee at G odapitiya and has not denied  that Haniffa to  
w hom  the licences w ere issued had paid Rs. 200 in  “ purchasing ” the  
non-existent m eat sta lls in  order to q ualify  h im self as an applicant for  
the licences. The respondent has also sought to ju stify  the refusal o f a 
licence to the petitioner on the ground that “ the heeds of th e  inhabitants 
of the v illage w ere sufficiently served  ” by the issue of licences to Haniffa.

O ne fact em erges clearly from  these affidavits and it is that th e  
respondent purporting to act on a resolution passed by th e V illage  
Com m ittee refused to issue a butcher’s licence to  th e petitioner as he 
did not purchase at a “ public auction b y  ten d e r” w hat has been  
term ed “ a right to obtain a licen ce ”.

N ow  section 4 of the Butchers’ Ordinance requires every  person carrying  
on the trade of a butcher to obtain an annual licen ce and section  9 
fixes th e fee for the licence at Rs. 5. Section  6 lays dow n that every  
such applicant for a licence should enter into a bond in th e Form  B in  the  
Schedule to the Ordinance. That form  show s that th e conditions to be  
inserted in the bond should be “ in  accordance and conform ity w ith  the  
enactm ent and provisions of the (Butchers’) Ordinance and o f the  
by-law s m ade thereunder ”. . The Ordinance proceeds to enact in  section  7 
that “ it shall be law fu l for the proper authority, in  the exercise o f his 
discretion, upon ju st and reasonable grounds, to refuse to issue an annual 
licence ”.

The petitioner w as carrying on a legitim ate trade as a butcher from  
1941. In the words of Lord L ind ley in  Q uinn v . L e a th a m 1 “ h e  w as at 
liberty  to earn h is ow n liv in g  in  h is ow n w ay, provided h e did not vio late  
som e special law  prohibiting h im  from  so doing, and provided he did n ot  
infringe the rights o f other people ”. The on ly  w ay  in  w hich  th is right 
o f the petitioner has been curtailed b y  statute is b y  requiring h im . to  
obtain a butcher’s licence, subject to the conditions referred to in  section 6 
o f th e Butchers’ Ordinance. The provisions of that Ordinance indicate 
that the Legislature recognized the right of a person to  carry on the trade 
o f a butcher but sought to control and regulate the trade b y  m aking it 
obligatory for a butcher to obtain a licence. The Ordinance sought to  
regulate the trade further by em pow ering th e  proper authority to refuse  
or w ithdraw  a licence. It is, no doubt, true that section 7 vests the  
proper authority w ith  a d iscretion  in  refusing or w ithdraw ing a licence  
but that discretion has to be exercised  on just and reasonable grounds. 
T he conditions im posed b y  th e respondent w ere not conditions “ in  
accordance and conform ity w ith  ” th e Ordinance or the by-law s m ade under 
it. The condition that an applicant for a licence should first purchase  
“ the right to obtain a licen ce ” is a d istinct negation of th e basic  
principle o f an Ordinance w hich  recognizes a right in  every  person to

1 (1901) A.C. 495 at 534. .
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apply for a licence. This Court w ill grant a m andam us even in the case 
o f a tribunal in  w hich is vested a discretion of a judicial nature, if  it lays 
down and acts on arbitrary and unjust rules regulating the exercise 
of its discretion.

The resolution passed by the V illage Committee is of no legal effect. 
The V illage Communities Ordinance gives a v illage com m ittee power to 
m ake rules but such rules do not becom e valid  and effectual until they  
have been approved by the Governor and published in  the G azette. The 
Counsel for the respondent adm itted that there w ere no relevant rules on 
th e subject of m eat stalls m ade .under the V illage Communities Ordinance 
for the v illage area of Godapitiya.

There is no m erit w hatever in  the reason urged in the affidavit that 
there w as no necessity for a licence to the petitioner as “ the needs of the  
inhabitants of Godapitiya are sufficiently served ” by Haniffa. (Vide 
R ustam  Jam shad Irani v . H artley  K e n n e d y ').

The ru le for the m andam us  asked for is m ade absolute and the-petitioner 
is  granted the costs of these proceedings.

Rule m ade absolute.


