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1968  Present: H . N. G. F e rn a n d o , C .J . (P residen t), W eera m a n try , J .
an d  de K re tser , J.

M . H .  M . L A F E E R , A p p e lla n t , and T H E  Q U E E N , R e s p o n d e n t  

C. C . A .  72 of  196S, w it h  A p p l ic a t io n  106 

S. G. loOjGS— M . C. Colombo, 47972j A

Trial before Supreme Court— Summing-up— Mailers concerning standard, of proof—
Misdirection— Non-direction.
Whore, at a trial boforo the Supremo Court, the Judgo directed tho jury 

that tho burden was on the prosecution to prove its caso to tho “ satisfaction ”  
o f  tho jury—

Held, that tho direction should bo regarded as inadequate.
Held further, that, in regard to tho proof of mitigating circumstances 

disclosod in tho case, it was the duty of the Judgo to havo explained to 
tho jury tho standard of proof based on balanco o f probabilities.

. A lP P E A L  a g a in st a  c o n v ic t io n  a t  a  tr ia l b e fo r o  th o  S u p rem e C o u r t .

Colvin R. de Silva, w ith  M . L. de Silva a n d  I . S. de Silva, f o r  th e  a c c u s o d -  
a p p e lla n t .

N. Titlawella, .C row n C ou n sel, f o r  th o  C row n .

Cur. adv. vult.

1 (1900) 52 D. L. R„ Vol. 2, p. 500.
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D e ce m b e r  12, 1968 . H .  N . G . F e r n a n d o , C .J .—

T h e  a p p e lla n t in  th is  ca se  w a s ch a rg ed  w ith  th e  a t te m p te d  m u r d e r  
o f  o n e  G rero , a n d  w a s  c o n v ic to d  o f  th e  o ffe n ce  o f  ca u s in g  g r ie v o u s  
hurt-.

T h o  o n ly  m a tte rs  w h ic h  ca ll fo r  co n s id e ra tio n  in  a p p e a l a re  th e  
d ire c tio n s  o f  th e  le a rn e d  tr ia l J u d g e  rega rd in g  th o  s ta n d a r d  o f  p r o o f  
req u ired  o f  th e  p r o s e c u t io n . T h o  d ire c tion s  w ere  :

“ .................. i t  h a s  a l w a js  been  sa id , r ig h tly , t h a t  in  e v e r y  cr im in a l
case  th e  o n u s  is o n  th e  p ro se cu t io n  to  p r o v o  th o  ca se  c o n v in c in g ly  
to  th e  sa t is fa c t io n  o f  th e  ju r y .”

“ I t  is  n o t  in c u m b e n t  o n  th o  a ccu sed  to  g iv e  e v id e n c e ;  b u t  y o u  
w ill n a tu ra lly  a s k  th e  q u estion  : ‘ .it  is su g g e s te d  th a t  th ere  w a s 
p r o v o c a t io n , b u t  th o  a c c u s e d  has n o t  to ld  u s w h a t  th is  w a s fr o m  h is  
o w n  lip s .’ T h a t  w o u ld  n o t  o b v ia te  th o  n e ce s s ity  f o r  3ro u  to  co n s id e r  
w h eth er in  th e  p r o s e c u t io n  case itse lf  there w as p r o v o c a t io n ,  b eca u se  
as I  sa id , th e re  is  n o  o b lig a t io n  o n  th e  p a r t  o f  th o  a c c u s e d  to  g iv e  
o v id e n ce  b eca u se  th e  la w  sa ys  th e a ccu sed  is p re su m o d  t o  b e  in n o c e n t , 
a n d , th ere fo re , th e  d u t y  is ca st on  th e  p r o s e c u t io n  to  p r o v o  its  case  
to  y o u r  s a t is fa c t io n .”

W e  n o te  f irs t ly  th a t  th e  bu rd en  ly in g  o n  th e  p r o s e c u t io n  w a s  in  th ese  
d ire c tio n s  d e s cr ib e d  a s  th e  on u s  “  to  p r o v e  th o  ca se  c o n v in c in g ly  t o  th e  
sa tis fa c tion  o f  th e  ju r y  ”  a n d  “  to  p r o v e  its case to  3'o u r  sa t is fa c t io n  ” .

D ire c tio n s  c o u c h e d  in  s im ila r  lan gu age  w ere fa v o u r e d  b y  L o r d  G o d d a r d ,
C .J ., in  th e  ca se  o f  Summers1, b u t  th e sam e em in e n t J u d g e  s u b s e q u e n tly  
a ck n o w le d g e d  in  Hepivorth v. Fcarnley2 th a t  “ o n e  w o u ld  b e  o n  sa fe  
g ro u n d  i f  o n e  sa id  in  a  cr im in a l case to  a ju r y  : ‘ y o u  m u s t  b e  sa tis fied  
b e y o n d  rea son a b le  d o u b t ’ . ”

T h is  C ou rt h as n e v e r  a p p r o v e d  as a d eq u a te  a d ir e c t io n  th a t  th o  b u rd e n  
is to  “ s a t is fy ”  th e  ju r y  th a t  an  a ccu sed  p erson  is g u il ty ,  a n d  ra re ly  o r  
e v e r  h a v e  tr ia l J u d g e s  in  th is  c o u n try  been  c o n te n t  w ith  su ch  a  d ir e c t io n . . 
T h o  reason  w h } ' su ch  a  d ir e c t io n  m u st be  reg a rd e d  as  in a d e q u a te  is  w ell 
s ta te d  in  Gamit3. I t  w a s  th ere  jro in ted  o u t  th a t  “ s a t is f ie d ”  ca n  m ea n  
o n e  o f  tw o  th in g s  :—

“  satisfied  b e c a u se  w e  th in k  th o p rob a b ilit ie s  a re  t h a t  th e  a ccu s e d  
is g u ilty  ” ,

or
“ sa tis fied  in  th e  sen se  o f  h a v in g  n o  d o u b t  a t  a l l ............. o r  o f  b e in g

q u ite  sure th a t  th o  a c c u s e d  is g u ilty  ” .

T h e  fo rm er  is  th e  p r o p e r  e x p la n a t io n  o f  th e  s ta n d a r d  o f  p r o o f  I ju n g  
u p o n  a n  a ccu s e d  p e r s o n  w h en  th e  on us o f  p r o v in g  fa c t s  w h ich  m ig h t  
Bet u p  a  d e fe n ce  in  Jaw  lies  o n  h im . B eca u se  th e  la t te r  is a  d iffe re n t 
a n d  h igh er s ta n d a rd  o f  p r o o f ,  i t  is essentia l th a t  th e  J u d g e  s h o u ld  d ir e c t  • 
th e  ju r y  th a t  th e  s e c o n d  is  th e  tru e m ea n in g  o f  “  sa t is fy  ”  w h e n  th e  
o n u s  is  o n  th e  p r o s e c u t io n . .

1 3 6 C .A .K .  14. • ‘  (1955) 2 Q.B. 600. '
* 1964, Cr. Laut Review 781, ■
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W e  n o te  a lso  th a t  th e  s e c o n d  d ir e c t io n  q u o t e d  - a b o v e  fr o m  th e  
su m m in g -u p  in  th e  in s ta n t ca se  co n ta in s  n o  r o fc r e n c o  t o  th o  s ta n d a r d  
a p p lic a b le  f o r  th e  p r o o f  o f  fa c ts  w h ich  m ig h t  e s ta b lish  th a t  th e  
a c c u s e d  h a d  a c te d  u n d e r  g ra v e  a n d  su d d en  p r o v o c a t io n .  I f ,  as th e  
le a rn e d  J u d g e  h im s e lf  a p p e a rs  to  h a v o  th o u g h t , i t  w a s o p o n  to  th o  ju r y  
to  fin d  th a t  t h o  p r o s e c u t io n  e v id e n ce  d id  d is c lo so  th o  e x is te n c e  o f  su ch  
fa c ts , th e n  i t  w a s Ins d u t y  to  e x p la in  th o  s ta n d a r d  ( o f  th e  b a la n co  o f  
p ro b a b ilit ie s )  w h ich  is a p p lic a b le  in  re la t io n  t o  th e  p r o o f  o f  m it ig a t in g  
c ircu m sta n ce s .

T h e re  w a s th u s  b o t h  m isd ire c t io n  a n d  11011-d ir e c t io n  o n  m a tte r s  
c o n ce rn in g  th e  s ta n d a r d  o f  p r o o f. N e v erth e less , w o  are  o f  o p in io n  
h a v in g  re g a rd  to  th e  c o g e n t  a n d  u n c o n tr a d ic te d  e v id e n co  th a t  a  ju r y  
p io p e r ly  d ir e c te d  c o u ld  n o t  h a v e  r e a so n a b ly  re tu rn e d  a  m o re  fa v o u r a b le  
v e rd ic t . W o  th e re fo re  a ffirm  th e  c o n v ic t io n  a n d  so n te n co  a n d  d ism iss  
th e  a p p ea l.

Appeal dismissed■


