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1945 P resen t: Keuneman, JayetUeke and Rose JJ.
I n the M atter of an A pplication by W . P . A. W ickreme-

SINGHE TO BE RESTORED TO THE ROLL OF PROCTORS

Proctor—Application for restoration to Poll—Notice of application—Period of 
repentance must be sufficiently long—Courts Ordinance, s. 16,

In Ceylon the restoration of a proctor to the Boll, after his name has 
been removed from the Boll, cannot be regarded as an admission and 
enrolment of the Proctor under section 16 of the Courts Ordinance and the 
second schedule to that Ordinance has no application to such restoration.

Before such restoration the Court must be satisfied that the effort of 
the petitioner to live a decent and respectable life has been continued over 
a period sufficient to make it say with confidence that he can be safely

__entrusted with the affairs of clients and admitted to an honourable
profession, without that profession suffering degradation.

\ Further, reparation must be made by the petitioner in a spirit of 
contrition and repentance.

TH IS  w as an ap plication  for  the restoration  o f a P roctor  to  the R o ll o f  
P roctors .

M . F . S. Pulle, Crown Counsel, as amicus curite, raised a preliminary- 
ob je ct ion .— This application  is  m ade under section  16 o f  the C ourts 
O rdinance and ca n n ot b e  entertained  unless rule 37 o f  Sch edule I I .  
o f th at O rdinance has been  com p lied  w ith . S ix w eek s ’ notice  o f  the 
application  has n ot been  g iven  in the G azette  and in  an E nglish  new spaper. 
T h e  w ords “  so  ad m itted  and enrolled  ”  in section  17 o f  the Courts 
O rdinance support m y  argum ent. T h e  w ord “  adm it ”  in section  16 is  w ide 
enough  to  cov er  an application  fo r  re-adm ission . R eferen ce  m a y  a lso be 
m ade to  rule 48 o f  S ch edule  I I .  A fortiori, in the case o f  a  P roctor  w ho 
seeks to  b e  reinstated, n otice  shou ld  be given  to  the p u b lic. T h e  petitioner 
having been  on  th e roll o f  P roctors before , there is n o dispute as to  h is 
com p eten t k n ow led ge  and ability .

I t  has b een  h eld  th at th e Suprem e C ourt has an inherent discretionary 
pow er to  read m it a ' ‘ P roctor  w ho has been  struck off th e R o ll— In re 
Monerasinghe 1; In re a P ro c to r 2. B u t  th e present ob jection  
w as n o t raised in  those cases. ' I t  is  su bm itted  that, ev en  i f  the 
requirem ents o f  section  16 h ave  n o  application  in  the present case, the 
C ourt w ill, w hile exercising  its  inherent pow er, insist on  notice  being  given 
to  th e p u b lic  before  th is application  is heard. Such  n otice  is a prudent 
safeguard and w ill en able  m em bers o f  th e pu b lic  to  raise ob jection s, 
if any, t o  th e  granting o f  th e  ap plication .

(1917) 4 C. W. B. 370. (1925) 39 N. L. R. 517.
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N . Nadarajah, K .C . (w ith  h im  E . B . W ickrem anayake  and C. J .  
Ranatunga) fo r  th e  p etition er.— S ection  16 o f  th e  C ou rts O rdinance and  
th e rules referred to  therein  w ou ld  b e  ap p licab le  on ly  to  a  stu d en t w ho 
has passed  h is exam ination s and is  seek ing ad m ission  fo r  th e  first tim e . 
This is  m ade clear b y  th e p rovision s o f  ru les 34, 37, 38, 39, &c. T h e  
present ap p lication  is m a d e  under th e  d iscip linary  ju risd iction  v ested  
in th e C ou rt b y  section  17 o f  the C ourts O rdinance. T h e  C ou rt w h ich  has 
the righ t to  rem ov e  th e  n a m e  o f  a P ro cto r  from  the R o ll fo r  an  offence 
w hich h e  has co m m itted  has a lso an  inherent d iscretionary  p ow er  to  
readm it h im  if  he has su bsequ en tly  ex p ia ted  the o ffen ce  and  redeem ed  
his character. T h e  qu estion  is fu lly  con sid ered  in  .Re Seneviratne 1 and 
Re Abiruddin A hm ed  a. R estora tion  is on ly  a corollary  o f  th e discip linary  
ju risd iction . .R estora tion  o f  a so licitor  is p rov id ed  for in  E n g lan d  by  
22 and 23 G eo . V . ,  c .  37. S ee C ordery  on  Solicitors (4th  e d .) p p . 520, 556, 
236, 238 ; R e Brandreth  3.

A s regards th e m erits o f  .the ap p lication , th e  p etition er has su bm itted  
num erous testim onia ls show ing th at h is  c o n d u ct  has been  irreproachable 
and th at h e has m ade fu ll reparation  in  resp ect o f  th e o ffen ce  w h ich  h e  
com m itted . M ore than five  years h ave  p a ssed  since h e  w as rem ov ed  
from  the R o ll. F o r  a  sim ilar o ffen ce  .the pu n ish m en t im p osed  w as on ly  
a suspension  from  p ractice  fo r  12 m on th s— I n  re a proctor  *.

M . F. S. Pulle, C. G.— W ith  regard to  th e m erits  o f  th e ap p lication  th e  
offen ce o f  the p etition er w as a  grave  on e. F u ll restitu tion  has n o t  been  
m ade b y  th e  petition er and th e  C ou rt has a lw ays taken  a serious v iew  
o f  p rofessiona l m en  g u ilty  o f  su ch  o ffen ces .— In re W ijesinghe 5; In  re 
Poole ®; Re Q a rb e ttT;  In  re Cooke *. M oreov er, th e  in terva l betw een  the 
rem oving  o f  th e p e tition er ’ s n am e fr o m  th e R o ll and  th e  ap p lication  for  
restoration  is short. F o r  a ligh ter  o ffen ce  a P ro cto r  w as su sp ended  
from  p ractice  for  ten  years— In  re Miwanapalana 9.

Cur. adv. vult.

M arch  5, 1945. Keuneman J .—

T he p etition er w as a  P ro cto r  o f  th is  C ourt. In  1938 h e  w as charged  
w ith  offen ces alleged  to  h ave  been  co m m itte d  in  1930. T h e charges 
consisted  o f  three cou n ts—

(1) th a t th e  p etition er in  a curatorsh ip  ca se  fa lse ly  represented  to  t i e
D is tr ic t  Ju d ge  th a t M rs. T . F .  W ick rem esin g h e  w as th e ow ner 
o f  a  land  ca lled  E g od a w a tta  ten dered  as secu rity  fo r  a proposed  
m ortgage, and  so  fa lse ly  and d ishon estly  in d u ced  th e  D istr ict 
Ju d ge  to  issue an order o f  p a y m en t in  h is fav ou r fo r  th e sum  o f  
R s . 4 ,0 3 8 ;

(2) th a t h e  fa lse ly  represented  to  th e D is tr ic t  J u d g e  th a t a  m ortg ag e  
, b on d  h yp oth eca tin g  in ter alia. E g od a w a tta  w as read y , and so

frau du lently  and d ishon estly  in d u ced  th e D is tr ic t  J u d g e  to  
issue th e said  ord er  o f  p a y m en t fo r  R s . 4 ,0 3 8 ;

1 (1928) 30 N. L. R. 299. 6 (1939) 40 N. L. R. 385.
* 8 Indian Cases 1108. * !>• R. (1869) 4 C. P. 350.
* (1891) 64 L. T .  739. 7 (1856) 18 C. S. 403.
* (1938) 40 N. L. R. 367. • (1939) 41 N L. R. 206.
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(3) th a t he falsely  represented to  the D istr ict J u d g e  th a t M rs. T . F . 
W ickrem esinghe h ad  perfect title  to  E godaw atta , and so 
fraudulently  and d ishonestly  in du ced  th e D istrict Judge to  
a llow  his ap plication  th at a  loan  o f  E s . 500 be g iven  to  M rs. T . F . 
W ickrem esinghe on  a m ortgage by  her.

T h e  petitioner w as con v icted  o f  th ese offen ces on  A pril 1, 1939, and his 
ap pea l from  the con v iction  w as dism issed on  Ju ly  26, 1939. On S ep t
em b er 26, 1939, th is C ourt m a d e  order d irecting th a t th e petitioner ’s  
n am e be  rem oved  from  the B o l l  o f  P roctors. T h e petitioner n ow  m oves 
for  an order that h e be restored to  the B o ll o f  Proctors.

A t  the hearing C row n C ounsel raised a prelim inary ob jection . H e 
argued th at th is w as an ap p lication  to  be  adm itted  and enrolled  as a 
P roctor  w ith in  th e  m eaning o f  S ection  13 o f  the Courts O rdinance (C ap. 6), 
an d  that th e ru les se t ou t in the S econ d  Schedule o f  the Courts Ordinance 
ap p lied . C row n C ounsel insisted  th at B u ie  37 had n ot been  com plied  
w ith , v iz ., n otice  to^the B egistrar and in the Governm ent G azette  and in 
an  E nglish  new spaper,— an d cla im ed  th at pu blicity  w as necessary in  a 
ca se  o f  th is k ind. This is certa in ly  a very novel ob jection , and has not 
p reviously  been  raised, although  this C ourt has for  a considerable period 
exercised  ju risd iction  to  restore to  the B o ll proctors w hose nam es have 
b een  rem oved  th erefrom . I n  th is case som e colour has been  given  to 
th is ob jection  b y  th e  fa c t th at the petitioner purported to  base his 
ap p lication  on  S ection  16 o f .the Courts O rdinance.

I  have considered  the ob jection  bu t I  do n ot th ink it can  be m aintained. 
W o o d  E en tion  C .J . said in  th is con n ection —

“  N o  express pow er o f  reinstatem en t is conferred upon us b y  section  
19 ”  ( i .e ., ou r  presen t section  17) “  o f  th e  Courts O rdinance. B u t 
both  in E n g lan d  before  the m atter w as expressly  dea lt w ith  by__tha- 
legislature and in S ou th  A frica  the v iew  has been  adopted  that a  Court 
w h ich  h a s th e  righ t to  rem ove the nam e o f  a . Solicitor from  the B olls 
has also an inherent discretionary pow er to  re-adm it h im , w hen  h e has 
su bsequ en tly  expiated  th e o ffen ce o f w hich  h e has been  guilty  and 
redeem ed  his ch aracter. T h at princip le is as applicable in  C ey lon  as in 
E n g lan d  and in S outh  A frica  ” . (S ee  In  re Monerasinghe, 4 C . W . B . 
370).
In  the case reported  in 39 N . L . B . 517 (In  re a Proctor) , B ertram  C .J . 

e a id :__ “  There is no qu estion  th at th is C ourt has an  inherent juris
d iction  in  the exercise  o f  its  d iscretion  w here it is o f  opin ion  that an 
offender has su bsequ en tly  expiated  h is offence to  restore h im  t o  th e  roll 
o f  practising  m em bers o f  the p ro fess ion .”

T h e  im p ortan t p o in t in these decisions is th a t th e C ou rt exercises 
”  an  inherent ju risd iction  ”  in  restoring a P roctor  to  the B o ll. T h is 
jurisd iction  is n ot based  upon  any  section  o f  the Courts O rdinance.

I  d o  n o t th ink i t  is  necessary  to  exam ine th e  num erous E nglish  cases on  
th e  p oin t. T h ey  w ere considered  in  th e  In d ian  case o f  In re Abiruddin 
Ahamed  (8  In d ian  cases 1108), and I  agree w ith  th e opin ion  expressed 

th erein , t o  w i t :—
“  T h e  princip le d edu cib le  from  th e lon g  series o f  E nglish  d eci

s io n s  . . . .  has been  ad opted  in  the A m erican  Courts, and  it is
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regarded  there as in d isputab ly  se ttled  th at a n  order o r  ju d gm en t o f  
d isbarm ent is n o t necessarily  final o r  con clu siv e  few a ll t im e , b u t a n  
attorney  w h o  has been  disbarred m a y  b e  reinstated , on  m otion  o r  a p 
p lica tion  for reasons sa tis factory  to  the c o u r t ."
I t  is h ow ever o f  in terest to  n o te  th at th e la w  relating  to  S olic itors 

was cod ified  in  E n g lan d  b y  th e S o lic itors  A c t , 1932. S ection  3 o f  th is  A c t  
deals w ith  the adm ission  and  en ro lm en t o f  S olicitors. U nder section  13 
the M aster o f  th e  R o lls  is  g iven  p ow er to  rep la ce  on  th e R o ll the 0f  ft
solicitor w h ose  nam e h a s  been  rem ov ed  o r  stru ck  o ff th e  R o ll. U n d er
section  13 (2) an order under th is  section  “  sh a ll fo r  the purpose o f  
section  3 (2) o f  the A c t  be d eem ed  to  b e  an ad m ission  ” . I  tak e  it th a t 
apart from  section  13 (2) th is w ou ld  n o t  have been  regarded  as an  ad
m ission .

In  m y  op in ion  in C ey lon  the restoration  o f  a P ro cto r  t0 the R o ll, a fter  
his nam e has been  rem oved  from  the R o ll, ca n n ot be regarded  as an  
adm ission  and en rolm en t o f  the p roctor  under section  16 o f  th e C ou rts 
O rdinance, and the S econ d  S ch ed u le  to  that O rdinance has n o  ap p lication  
to such restoration  to  the R o ll.

T h e  prelim inary  ob je ct ion  therefore  fails.
A s regards th e  m erits o f  the ap p lication , it is c lear th at th e  o ffen ces 

o f w h ich  th e petition er w as fou n d  gu ilty  w ere o f  a serious character. 
W hen th e p etition er 's  n am e w as rem ov ed  from  the R o ll, Soertsz A .C .J . 
w as o f  op in ion  that "  the offen ces . . . .  are m ore serious th an  
th ey  appeared to  be  to  the Trial J u d g e  ” . I  can n ot m y se lf see any  e lem en t 
o f  m itigation  in resp ect o f  these o ffen ces . T h e person  for  w hose ben efit th e 
order o f  p a ym en t w as obta in ed  w as th e  p etition er ’ s m oth er, and th e  
petitioner m u st h ave  been  w ell aw are o f  the fa c t th at she w as n o t th e  
ow n er  o f  E goflaw atta , and y e t  th e  p etition er deliberately  m isled  th e  

"■ 'D istrict J u d g e  in to  th inking th at sh e  w as th e  ow n er and in fa c t  h a d  
m ortgaged  E god aw a tta . T h is w as a  very  seriou s lapse on  th e  part o f  
the petition er. N o d ou bt the record  o f  the p etition er h ad  otherw ise been  
exce llen t, b u t the T rial J u d g e  took  th is in to  consideration  in passing  
on  the petition er a fa irly  len ien t sen tence.

I t  is  n ow  urged th a t the p etition er has m a d e  reparation  to  th e  m in or , 
and th at h is con d u ct and beh aviou r since his nam e w as rem oved  fro m  th e  
R o ll  o f  P roctors has been  ex ce llen t . I  h a v e  carefu lly  exam in ed  th e  
question  w h eth er reparation  has been  m a d e  to  the m inor. I t  certa in ly  
appears th at the m inor and h is  cu rator  w ere satisfied  w ith  th e repara
tion  m ade, b u t it  is  b y  no m eans c lear  th at fu ll reparation  has been  m a d e . 
F urther, there are tw o  p oin ts w h ich  stand  ou t in th is con n ection , (1) th a t 
th e reparation  w as m a d e  on ly  a fter the cu rator  had m ov ed  the authorities 
in  th is m atter, and w h en  crim in a l proceed in gs w ere  anticip ated , and
(2) th a t the bu lk  o f  th e reparation  w as m ade, b y  th e  relations, o f  the p e ti
tioner, and  th a t th e  p e titio n e r 's  on ly  con trib u tion  tow ards reparation  w as 
the p a ym en t o f  a su m  o f  R s . 500 in 1935. I t  is n ot possib le ,from  these 
fa cts  to  draw  the con clu sion  th at reparation  w as m a d e  by  the p etition er 
in a spirit o f  con trition  and repentan ce .

S ince th e  p etition er w as rem ov ed  from  th e R o ll o f  P roctors h e appear* 
t o  h a v e  led  a resp ectab le  life . H e  is  th e  C hairm an o f  th e V illage C o m 
m ittee  o f  G odap itiya , and in th is  con n ection  h e is said to  h ave  con tro l 
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over th e  fu nds o f  th e  com m ittee . H e  is  also Chairm an o f  th e  -Local 
A ssistance C om m ittee o f  certain  areas ,' an d  is  th e N om inated  M em ber 
for W eliga m  korale and G angaboda p a ttu  in  th e  L a n d  A dvisory  C om 
m ittee  fo r  M atara D istrict. H e  h a s a lso been  C h ief W a rd en  o f  K anda- 
bod a  p a ttu  and G angodaboda pattu  under the A . B . P . Controller. H e 
appears to  h av e  done usefu l w ork  in  respect o f  a ll these m atters.

T h e petitioner also w as fo r  a period  o f  about 1$ years the Secretary o f  
th e  B uhuna T ransit C o ., L td .,  until A ugust, 1944, and as su ch  h e  had 
con tro l o f  th e collection s am oun ting to  over fou r lakhs o f  rupees a  year.

T h e petitioner discharged h is duties satisfactorily  and honestly . T he 
petitioner has also prod u ced  a num ber o f  certificates from  Ju dges before 
w hom  h e  h a d  appeared, fro m  P roctors and oth er m em bers o f  th e  public, 
w hich  show  th e con fid ence still reposed  in  th e  petitioner.

I  have carefu llv  considered  a ll these m atters, b u t I  am  n ot satisfied that 
th e  petitioner has m ade ou t a  ca se  fo r  restoration  to  th e B o ll. I  m ay  say 
th at the lapse on  th e  p art o f  the petitioner apparently  w as due to  the 
pressure p u t upon  h im  b y  h is  creditors. T here is noth ing m  the affidavit 
o r  in the con n ected  papers to  show  w hat his financial position  as a t  the 
present day  P etition er ’s cou n sel stated  th at h is financial position  is 
now  sound b u t fu ller particu lars shou ld  h ave b een  g iven  on  th is F>mt. 
B u t  qu ite  apart from  th is I  am  n ot satisfied th at the effort o f  the petitioner 
to  live  a  d ecen t and respectable  life  has b een  continued  over  a  period 
sufficient t o  m ake m e  say w ith  con fid ence that h e  can  b e  safely  entrusted 
w ith  the afiairs o f  c lien ts and ad m itted  to  an honourable profession  w ith- 
ou t that profession  suffering degradation.

“  W e  have a  du ty  to  perform  to  th e  suitors o f  th e  C ourt, and to  th e  
profession  o f  the law , to  see th a t the persons adm itted  to  it  are persons 
on  w hose in tegrity  and h on ou r reliance m a y  b e  p la ced  ” , Baid C oekburn 
C  J  in E x  parte P yke  (6 , B .  & S . 703, a t 707, 34 L .  J . Q . B .  121). Still, 
i f  w e are satisfied  th at th e con d u ct o f  the m a n  has been  such  as to  inspire 
con fid ence  in  his character, w e m igh t ad m it or readm it h im .

T h e ap plication  is refused w ith  costs fixed at B s . 52.50.

Application refused.


