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[ P r i v y  C o u n c i l ]

1971 Present: L ord  H o d s o n , V iscou n t D ilh orn e , L ord  W ilb e r fo r c e ,
L o rd  D ip lo ck , L ord  Cross ol Chelsea

T H E  J U P I T E R  C I G A R E T T E  & T O B A C C O  C O ., L T D .,  A p p e lla n t , 

and H . G. H E N R Y  S O Y S A  a n d  o th ers, R e s p o n d e n ts

.Pr iv y  Council. .App e a l  N o . 40  o f  1 9 7 0

S . 0 . 156j66— D. C. Colombo, 0039/M B

Company law—Mortgage dcU -incurred by Company within the pouters o j the Company—  
Formalities required for the transaction— Sufficiency—Number of Directors 
uho should sign the mortgage bond.

Whei-e the borrowing o f  a  sum of money is fully within tho powers o f a 
Company as such and does not requiro a resolution of a  general meeting o f the 
Company, a mcui.gago debt incurred honestly and bona fido by tho Company, 
without causing any prejudice to tho shareholders, binds the Company notwith
standing that the number of Directors who have signed tho mortgago bond 
happens to bo less than tho number required by the Articles o f tho Company. 
(In tho present case the mortgago bond was approved by only two instead of 
three Directors.)

jA lP P E A L  fr o m  a  ju d g m e n t  o f  th e S u p rem e Court- r e p o r te d  in  
(196S) 72 N . L . B . 12.

B. J. Fernando, for tho d e fen d a n t-a p p e lla n t.

11. IV. Jayewardene, Q.C., w ith  Ben Eliyatamby, f o r - t h e  p la in tiffs - 
re sp on d en ts .

Our. udv. vult.

May 24, 11)71. [Delivered by Lord Wilberforce]—
T h is  is a n  a p p e a l fr o m  th o  S u p rem e C ou rt o f  C e y lo n  w h ich  a llo w e d  

a n  a p p ea l fr o m  th o  ju d g m e n t  o f  th e  D is tr ic t  C ou rt o f  C o lo m b o  w h e re b y  
a h y p o t h e c a r y  a c t io n  in s t itu te d  b y  th e  resp on d en ts  a g a in s t  th e  a p p e lla n t 
w as d ism issed  w ith  costs . T h o  S u prem e C ou rt e n te re d  ju d g m e n t  fo r  
th o  re sp o n d e n ts  in  th o  te rm s so u g h t b y  th o p la in t .

T h o  a c t io n  w as bro  u g h t b y  th o  resp on d en ts  u p on  M o rtg a g e  B o n d  N o . 432 
d a te d  1 3 th  A ugust- I9 6 0 . T h is  B o n d  w a s  e x e c u te d  u n d e r  sea l b y  th e  
a p p e lla n t to  se cu re  r e p a y m e n t  to  .the re sp on d en ts  o f  R s . 1 2 5 ,0 0 0 /- sa id  
to  h a v e  b e e n  le n t  b y  th e resp on d en ts  in  sp ecified  a m o u n ts  t o  th o  appellant-. 
T h e  B o n d  chargocl ce rta in  p r o p e rty  o f  th e  a p p e lla n t b y  w a y  o f  m o r tg a g o  
t o  secu re  th o  lo a n . T h o  a p p e lla n t in  its  an sw er  ra is e d  a  n u m b e r  o f  
d e fen ces . I t  d e n ie d  h a v in g  b orrow ed  a n d  r e ce iv e d  th e  m o n e y  : i t  p le a d e d  
th a t  th o  a lle g e d  b o r r o w in g  w as n o t  fo r  th o  p u rp o s e s  o f  th e  C o m p a n y  
a n d .t h a t .t h e r e * w a s  n o  reso lu tion  o r  d e c is ion , in  a c c o r d a n c e  w ith -th e ' 
A rticles , o f  th o  a p p e lla n t  C om p a n y , to  borrow ' t h o - s u m - 'a lleged  o r  

L X X I V — 11
1»— K 6 /21— 2255 <?!/S)



a u th o r is in g  th e  a lleg ed  e x e c u t io n  o f  th e  B o n d : i t  c o n te n d e d  th a t ,  fo r  
th ose  re a so n s , th e  a lleg ed  b o r r o w in g  o r  th o  a lle g e d  e x e cu tio n  o f  th e  B o n d  
w as ultra vires th e  C o m p a n y . T h e re  w a s  a lso  a  p loa  o f  m is jo in d e r  o f  
p a rt ie s  a n d  cau ses o f  a c t io n .

A t  th e  tr ia l in  th e  D is tr ic t  C ou rt th e  e x e c u t io n  o f  the B o n d  b y  th o  
a p p e lla n t , u n d er  its  sea l, w as e s ta b lish e d . I t  w as p r o v e d  th a t  th o  a p p e lla n t 
h a d  r e c e iv e d  th e  su m  o f  R s . 1 2 5 ,0 0 0 /-  f r o m  th e  resp on d en ts  a n d  h a d  
n o t  r e p a id  it .  B u t  it  w as h e ld  th a t  th e r e  w a s  n o  reso lu tion  o r  d e c is io n  
o f  th e  a p p e lla n t  C o m p a n y  t o  b o r r o w  t h o  su m , o r  fo r  th o  e x e c u t io n  o f  
th e  B o n d ,  o r  a u th or is in g  th e  b o r r o w in g  o r  th e  e x e cu tio n  o f  th e  B o n d .  
I t  w a s  fu rth e r  h e ld  th a t  th o  b o r r o w in g  o r  e x e cu t io n  o f  th o  B o n d  w a s  
ultra vires th e  ap p e lla n t.

O n  a p p o a l, th e  S u p rem o  C o u rt  d e c id e d  th a t , u n d er  th e  te rm s o f  th e  
a p p e lla n t ’s a rtic le s , th e  b o rro w in g  in  q u e s t io n  d id  n o tr e q u ir o  a re s o lu t io n  
o f  a  g e n e ra l m e e t in g  o f  th e  C o m p a n y  a n d  c o u ld  be a u th o r ise d  b y  th e  
D ir e c to r s . I t  h e ld  th a t  as  th o  B o n d  w a s  s ig n e d  b y  tw o  p e r s o n s  w h o  
w ere  D ir e c to r s  o f  th e  C o m p a n y  th o  C o m p a n y  c o u ld  n o t  a v o id  lia b i l ity . 
E v e n  i f  th ere  w as som e  irre g u la r ity  in  th e  a p p o in tm e n t  o f  th e  D ir e c to r s ,  
th e  b o r r o w in g  h a d  b een  ra tifie d  b y  th e  C o m p a n y .

T h e  S u p re m e  C ou rt a lso  d e c id e d  th a t  th e re  h a d  been  n o  m is jo in d e r  o f  
p a r t ie s  o r  cau ses o f  a c t io n — a  m a tte r  w ith  w h ich  th e  D is tr ic t  C o u r t  h a d  
n o t  fo u n d  it  n ecessary  to  d ea l. T h is  p o in t  w a s n o t  p u rsu ed  b e fo r e  th e  

B o a r d .

T h u s  th e  qu estion s  o u ts ta n d in g  o n  th e  present- a p p ea l w ere —

(i)  w h e th o r  th e  b o rro w in g  w as a u th o r is e d  b y  th o  a p p e lla n t C o m p a n y , 
e ith e r  th rou g h  a  re so lu tio n  in  g en era l m e e tin g , o r  b y  its  D ir e c to r s , 
o r  in  som e  o th er  m a n n er ,

(ii)  w h eth er , i f  n o t , th e  borrowing w a s  ca p a b le  o f  be in g  a n d  w a s  
ra tified  b y  th e  a p p e lla n t C o m p a n y .

(iii)  w h eth er  th e  m o n e y  w a s b o r r o w e d  fo r  th e  pu rposes o f  th e  a p p e lla n t 
C om p a n y .

B e fo r e  d ea lin g  w ith  th ese  issues i t  is n e ce ssa ry  t o  refer to  so m e  fa c tu a l 
m a tters .

T h e  ap p e lla n t C o m p a n y  is a  p r iv a te  C o m p a n y  tho sh a reh o ld ers  in 
w h ich  b o fo ro  13 th  A u g u s t  I9 6 0  w ere  M essrs E d iris in gh o , S o y s a . 
H. R .  F e rn a n d o , S e lv a n a th a n  a n d  C h a p m a n , as w ell as v a r iou s  a s s o c ia te s  
o f  th e se  p erson s. T h e  fiv e  p orson s  m e n tio n e d  w ere  a lso  D ire c to r s  o f  th e  
C o m p a n y . O ne S iv a d a s  w as S e c r e ta r y , a n d  held  on o  sh are . T h e  
C o m p a n y  w as t o  m a n u fa ctu re  c ig a re tte s  b u t h a d  n o t  g on o  in to  p r o d u c t io n  
fo r  la c k  o f  fu n d s . 3Ir. E d ir is in g h o  th e re fo re  o ffered  to  a cq u ire  a ll th e  
sh ares  o f  th e  o th e r  sh areh old ers.

O n  o r  a b o u t  12th  o r  13 th  A u g u s t  1960, certa in  m eetin gs t o o k  p la c e  
b e tw e e n  th e  sh areh olders o r  so m e  o f  th em  a n d  figures w ere p r o v id e d  in 
a  s ta tem en t o f  affairs w h ich  w ere  to  fo n n  th e  basis o f  th e  p u rc h a se .
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T hi3 s ta tem en t, as a t  3 1 st M a y  19C0, sh ow ed  the lia b ilit ie s  o f  th e  C o m p a n y  
(a p a rt from  its ca p ita l) a s a m o u n tin g  to  R s . 229,995. O f  th is  R s . 10S .252 
rep resen ted  m o n e y  d u o  t o  s o m o  su pp liers o f  m a ch in e ry  a n d  R s . 9 ,3 5 5  
su n d ry  b i l l s ; so  th a t  th e  to ta l o f  ou tsta n d in g  b o r r o w in g  ca m e  to  
a p p ro x im a te ly  R s . 1 1 2 ,0 0 0 . T h e  issued an d  p a id  u p  ca p ita ] a m o u n te d , 
it  ap p ea rs , to  R s . 32 4 ,00 0 .

T h o  a g reem en t r e a c h e d  w as th a t  M r. E d irisin gh o s h o u ld  p u rch a se  all 
the shares o f  th o  o th e r  sh a re h o ld e rs  fo r  R s . S 4 /75  joer sh are  o f  R s . 1 0 0 /- ,  
th a t th e  sh areh olders s h o u ld  le n d  th e C om p an y  R s . 1 2 5 ,0 0 0  o n  a  m o r tg a g e , 
a n d  th a t  th e  D irectors"' o u ts ta n d in g  loans (a m o u n tin g  to  R s . S 4 ,413 ) 
sh o u ld  be  rep a id . O n  1 3 th  A u g u s t  1900 th e sh a reh o ld ers  e x e c u te d  
tran sfers o f  th eir  sh ares, a n d  r e ce iv e d  cheques' fo r  th e  a p p ro p r ia te  a m o u n ts  
(a t  R s . S 4 /75  p e r  sh a re ) fr o m  M r. E d irisin gh e. A ll  th e  sh ares w ere 
tran sferred  to  M r. E d ir is in g h e  p erson a lly . M r. E d ir is in g h e  a t  th e  sa m e  
tim e tran sferred  o n e  sh are  to  e a ch  o f  Sam el A p p u h a m y  a n d  O . P o d ih a m in e  
w ho w ere re sp e c t iv e ly  th o  fa th e r  and  m oth er  o f  M r. E d ir is in g h e . I t  
seem s clear th a t  th o  m o n e y  fo r  th ese  shares w as p a id  b y  Air. E d ir is in g h o  
a n d  th a t  A p p u h a m y  a n d  P o d ih a m in e  a cq u ired  th e m  as n om in ees  fo r  
M r. E d iris in gh e . M r. E d ir is in g h e  sta ted  in e v id e n ce  th a t  th e  C o m p a n y  
th e re u p o n  w as a  o n e  m a n  C o m p a n y . L ater  annual re tu rn s  o f  th e  a p p e lla n t 
C o m p a n y  sh ow ed  th a t  th o  tra n sfe rs  w ere registered  on  IC th  A u g u s t  19G0 : 
b u t  th o  p o s it io n  seem s, c le a r ly  en o u g h , to  be th a t  as fro m  13th  A u g u s t  
1960 M r. E d iris in gh o  w as , in e q u ity , th e ben eficia l o w n e r  o f  th e  e n tire  
share ca p ita l.

T h e  m ortg a g e  B o n d , th e  s u b je c t  o f  the action , w as, as s ta te d , e x e cu te d  
on  13 th  A u g u st  1960. I t  w a s sealed  b y  th e  C o m p a n y ’s seal a n d  
w itn essed  b y  Air. E d ir is in g h o , w h o  signed it, a n d  M r. S . A p p u h a m y  w h o  
a ffix ed  his m ark . I t  w a s a t te s te d  b y  M r. M . B a n g a n a th a n , N o t a r y  P u b lic . 
B o th  M r. E d iris in gh e  a n d  M r. A p p u h a m y  w ere d e s cr ib e d  as D ire c to r s . 
T h e  B o n d  con ta in ed  a r e c ita l th a t  th e  M o rtg a g o r  (sc. th e  a p p e lla n t 
C o m p a n y ) a t a  m e e t in g  o f  its  m em bers  held on  12 th  A u g u s t  3 960  h ad  
reso lv ed  to  b o rro w  su m s to ta ll in g  R s . 125.000 fro m  th e  re sp o n d e n ts  on  
tho security ' o f  th e  la n d  a n d  prem ises sp ecified , a n d  p r o ce e d e d  w ith  
a p p rop r ia te  clau ses r e co r d in g  th e  loa n  and  esta b lish in g  th o  m o r tg a g e . 
P a rticu la rs  o f  the m o r tg a g e  w ere d u ly  registered  on  22 n d  A u g u s t  1960 
in th e  C om pan ies R e g is t r y  p u rsu a n t to  s. 7S o f  th e  C om p a n ies  O rd in a n ce . 
T h o  reg istra tion  is s ta te d  to  h a v e  been  e ffected  bv  M r. E d iris in gh e .

T h e  B o n d  h a v in g , o n  th e  fa c e  o f  it , been d u ly  e x e c u te d  a n d  n o ta r ia lly  
a tte s te d , it  w as fo r  th e  a p p e lla n t C om p a n y  to  e sta b lish , to  th e  sa tis fa c t io n  
o f  th e  C ou rt, th a t , n o tw ith s ta n d in g  this fa c t , a n d  th e recita l a b o v o  
m en tion ed , th e  B o n d  w a s  in v a lid , o r  ultra vires th e  C o m p a n y . A t  th e  
trial, th e  a p p e lla n t C o m p a n y  con cen tra ted  its  e ffo r ts  to w a r d s  p r o v in g  
th at th e  recita l w as in c o r r e c t  an d  th a t  no m eetin g  o f  sh areh o ld ers  h a d  
ta k en  p la ce  to  a u th o r ise  th e  borrow in g . T h ere  w ero  p r o d u c e d  a t  th o  
trial p u rp o r te d  m in u te s  o f  th ree  m eetings s u p p o s e d ly  h e ld  o n  12th  
A u g u s t  1960. T h o  first w a s a  m eetin g  o f  th o  th e n  D ire c to r s  o f  the 
a p p e lla n t C om pan y ' a t  w h ich  i t  w as sta ted  th a t  tw o  tran sfers  o f  shares
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w ere p a sse d  in  fa v o u r  o f  A p p u h a r a y  a n d  P o d ih a m in e . T h e  s e c o n d  w a s 
' o f  a n  e x tr a o r d in a r y  g en era l m eetin g  o f  th e  sh a reh o ld ers  a t w h ich  tw o  
d ire c to rs  r e s ig n e d  a n d  A p p u h a m y .w a s  a p p o in te d  a  d ir e c to r  a n d  a t  w h ich  
th e  tra n s fe r  o f  sh ares to  A p p u h a ra y  a n d  P o d ih a m in e  w as “ ra tified  a n d  
co n firm e d  ” . T h e  th ir d  w as o f  an  e x tr a o r d in a r y  g en era l m e e t in g  o f  th e  
sh a reh o ld ers  a t  w h ich  th ree  o f  th e  fo r m e r  d ir e c to r s  res ig n ed  a n d  
P o d ih a m in e  w a s a p p o in te d  a  d ire c to r . T h ere  fo llo w e d  a c c o rd in g  to  th e  
m in u te ' a n  a u th o r isa t io n  o f  th e  b o rro w in g  o f  R s . 125 ,000  fr o m  th e  
re sp o n d e n ts  a n d  a  re so lu tio n  th a t  E d ir is in g h o  a n d  A p p u h a ra y  “  tw o  o f  th e  
D ire c to rs  o f  th e  C o m p a n y  ”  b e  au th or ised  to  e x e cu te  th e B o n d  u n d er  th e  
seal o f  th o  C o m p a n y . T h o  m in u te  r e co rd e d  th e  p resen ce  o f  a ll th e  
m a in  sh a rch o ld rcs , a n d  o f  A p p u h a ra y  a n d  P o d ih a m in e  a n d  s ta te d  th a t 
M r. A b o y w a r d e n c  a n d  M r. R a n g a n a th a n . P r o c to rs , w ere presen t on  
in v ita t io n .

T h e  le a rn e d  tr ia l ju d g e  h ea rd  w itn esses w ith  rega rd  to  those a lleg ed  
m eetin gs . T h o s e  w h o  g a v o  e v id e n ce  w ore M r. E d ir is in g h o , M r. H . R .  
F ern a n d o , M r. A b o y w a r d e n c  a n d  th e  son  o f  Mj\ C h ap m an . I n  h is 
ju d g m e n t  th e  lea rn ed  ju d g e  re v ie w e d  th is  e v id e n ce  in  d eta il a n d  h e ld  th a t  
n o m e e t in g  o f  th o  sh areh o ld ers  w as h e ld  o n  12 th  A u g u s t  I9 6 0  at w h ich  
a  re s o lu t io n  w a s  p a sse d  w ith  rega rd  to  th e  a lleg ed  loa n . T h o  a p p e lla n t 
C o m p a n y  hacl th e re fo re  n o  p o w e r  to  b o r r o w  th e  m o n e y .

T h e  S u p re m e  Court-, in th e ir  ju d g m e n t  d e liv e re d  b y  S irim an e, J . d ea lt  
w ith  th e  m a tte r  o n  d ifferen t lines. T h e y  h e ld  th a t (h e  tria l ju d g e  a t ta ch e d  
to o  m u ch  im p o r ta n ce  to  th o  e x a c t  d a te  o f  th e  m e e t in g  n-i w h ich  d ire c to rs  _ 
w ere a p p o in te d . A t  th e  t im e  th e  B o n d  w as sign ed , M r. E d iris in gh o  w a s 
a d m it te d ly  a  D ire c to r , a n d  M r. E d ir is in g h o  in  e v id e n ce  h a d  sa id  th a t 
his fa th e r — A p p u h a r a y — w as a  d ire c to r  o n  13 th  A u g u s t  1900. “  T h is
fa c t  w a s  n e v e r  in  d isp u te  ” . T h ere  w as n o  n e e d  fo r  a sh a re h o ld e rs ’ 
reso lu tion , s in ce , u n d er  th e  term s o f  A r t ic le  09  o f  th e  ap pellan t C o m p a n y , 
th e D ire c to rs  hacl p o w e r  to  au th or ise  th e b o rro w in g . T h e  b o rro w in g  
w as v a lid ly  a p p r o v e d  b y  tw o  d ire c to rs  for th e  p u rp oses  o f  th e  
C om p a n y . N o  fo r m a l reso lu tion  w as req u ired . T h o  B o n d  w as th e re fo re  
v a lid  a n d  b in d in g . I n  a n y  ev en t tlie  C o m p a n y  h ad  c learly  ra tified  th e  
b orrow in g .

I n  th e ir  L o r d s h ip s ’ op in ion , the a p p ro a ch  o f  th e .Suprem e C om  ! to  th e 
qu estion  o f  th e  v a lid ity  o f  th e B o n d  w as correct . T h e y  em p h a sised  th at 
the tra n sa c t io n  w a s h on est a n d  bona file, a n d  th at n o  sh areh old ers w ere  
p r e ju d ice d . T h o  C o m p a n y  u n d o u b te d ly  h a d  r e ce iv e d  th e  m o n e y . T h e  
C ou rt w as c le a r ly  r igh t in  h o ld in g  th at th o  m o n e y  w a s b o rro w e d  fo r  th e  
p u rp oses  o f  th o  C o m p a n y  a n d  in r e je c t in g  th o  a rg u m e n t that it w a s 
b o rro w e d  f o r  th e  p u rp o s e  o f  p u rch a sin g  th e sh ares . 3tr. E d ir is in g h o  h a d  
en o u g h  m o n e y  o f  h is ow n  : th o  R s . 1 2 5 .0 0 0 /- w as p a id  in to  th o  
C o m p a n y 's  a c c o u n t , w hore it- rem a in ed  fo r  a b ou t a  m o n th , a n d  
M r. E d iris in g h o  p a id  fo r  h is shares w ith  h is  p erson a l ch eq u es . • In d e e d  
the tria l ju d g e  h im s e lf  seem s to  h a r e  been  o f  th e  sa m e  o p in io n  on  

tin’s p o in t .



E q u a l !} ',  in  th e ir  L o rd sh ip s ’ o p in io n , th e  S u p re m e  C o u rt  c o r r e c t ly  
d e c id e d  th a t  n o  reso lu tion  o f  a genera l m e e t in g  w a s re q u ire d  to  a u th o r is e  
th e borrowing. U n d e r  A r tic le  69, a n y  b o r r o w in g  c o u ld  be a u th or ised  by ; 
th e  D ir e c to r s  p r o v id e d  th a t  the to ta l a m o u n t  b o r r o w e d  a n d  th e n  
o u ts t a n d in g  d id  n o t  e x ce e d  th e a m o u n t  o f  th e  su b s cr ib e d  ca p ita l o f  th e  
C o m p a n y . T h e  c o u r t  h a d  n o  d ifficu lty  fr o m  th e  s ta te m e n t  o f  a ffa irs  
p r e v io u s ly  m e n tio n e d  in sh ow in g  th a t  th is  c o n d it io n  w a s m e t . T h e  
r e le v a n t  fig u res  h a v e  been  set o u t  a b o v e .

T h e re  re m a in e d  h o w e v e r  the d ifficu lty  th a t  th e  B o n d  w as a p p ro v e d  o n ly ' 
b y  t w o  d ir e c to rs . T h o  A rtic le s  req u iro  th e  C o m p a n y  to  h a v e  n o t  less 
th a n  th r e e  d ire c to rs . T h ero is n o  fin d in g  w h e th e r , o n  13th  A u g u st  I9 6 0 . 
P o d ih a m in e  w a s  a  d ire c to r  n or , i f  so , w h e th e r  sh e  a p p r o v e d  th o B o n d ,  
T h e  a u t h o r it y  m u st th ere fore  rest o n  th a t  o f  e ith e r  M r. E d ir is in g h e  
h im s e lf  o r  th a t  o f  M r. E d irisin gh e a n d  M r. A p p u h a m y  jo in t !} '.

I n  c o n s id e r in g  th o qu estion  o f  a u th o r ity , it  h a s  t o  b e  b orn e  hi m in d  th a t  
th e a c t ,  w h o se  v a lid ity  is in q u e st io n , n a m e ly  th e  b o rro w in g  o f  
R s . 1 2 5 ,0 0 0 /-  w a s on o  fu lly  w ith in  th e  p o w e rs  o f  th e  C o m p a n y  as su ch . 
T h e  M e m o r a n d u m , C lause 3 (34) a m p ly  c o v e r s  th e  tran sa ction . T h e  
q u e s t io n  th e re fo re  is w h eth er th e  m a ch in e ry  u se d  w a s  su ch  as to  b in d  
th e  C o m p a n y . I n  .considering qu estion s  suc-h a s t h is ,  w h ich  are  o f  c o m m o n  
o c c u r r e n c e , p a rt icu la r ly  h i re la tion  t o  p r iv a te  co m p a n ie s , th e  C ourts h a v e  
e v o lv e d  p r in c ip le s , b a sica lly  o f  c o m m o n  sen se, w h ich , w hile re sp e c tin g  
th e  se p a r a te  c o rp o r a te  e n tity  o f  th e  c o m p a n y  c o n c e rn e d , en ab les i t  t o  
b in d  it s e lf ,  a s a g a in s t th ird  parties, in  th e  a b se n ce  o f  te c h n ic a lity  o r  th e  
fo r m a lit ie s  o f  in tern a l p roced u re . O n e e x a m p le  o f  th is  is fu rn ish ed  b y  th e  
ru le  k n o w n  b y  th e  n am e o f  Royal British Bank v. Turqvand1 (1S 56 )
6  E .  &  B .  3 2 7  n a m e ly  that, person s c o n tra c t in g  w ith  a  c o m p a n y  a n d  d e a lin g  
in  g o o d  fa i t h  m a y  assum e th at a cts w ith in  its  p o w e rs  h a v e  b een  p r o p e r ly  
a n d  d u ly  p e r fo rm e d  a n d  are n o t  b o u n d  to  in q u ire  w h eth er a c ts  o f  
in te rn a l m a n a g e m e n t h a v e  been  regu lar . A n o th e r  is th a t  an  infra vires 
a c t  w h ic h  h as th e  a p p rov a l or a cq u ie s ce n ce  o f  a ll tiro sh areh old ers m a y  be 
v a lid  e v e n  in  th o  ab sen ce  o f  a m e e t in g  o f  th e  shareholders, a n d  
n o tw it l is t a n d in g  th a t  i t  is p er fo rm ed  w ith o u t  th e  fo r m a lity  re q u ire d  b y  
its  a r t ic le s .

I t  is  c le a r  th a t  th e  Suprem e C ou rt h a d  th e se  p r in c ip le s  in  m in d  in  
r e la t io n  t o  th o  fa c ts  o f  th o presen t case  : c ith e r  w o u ld  su ffice  t o  v a lid a te  
th o  lo a n  a n d  e ith e r  is p o t e n t i a l l y  re le v a n t  to  a c o m p a n y , a n d  a s itu a tion , 
s u c h  as w e  h a v e  h ero. T h eir  L o rd sh ip s  h a v e  so m o  d o u b t  w hether, o n  th e  
e v id e n c e  w h ic h  w as be fore  the D is tr ic t  C ou rt, th e  p r o v e d  fa cts  w ere su ch  
as t o  ju s t i f y  th e  a p p lica t io n  o f  th e  f i r s t ; f o r  i t  m ig h t  b o  sa id , a n d  th e re  
w a s n o  c le a r  fin d in g  t o  th e  c o n tra ry , th a t  th e  resp on d en ts , o r  o n e  o r  
m o r e  o f  th e m , h ad  su fficien t n o tice  that- ir reg u la r itie s  in  th e  c o n s t itu t io n  o f  
th o  B o a r d  o f  D ire c to rs  o f  th e  a p p e lla n t a t  th e  r e le v a n t  d a te  m a y  h a v e  
e x is t e d . B u t , h o w e v o r  th a t m a y  bo , th e ir  L o r d s h ip s  a re  c learly  o f  o p in io n  
th a t  th e  s e c o n d  p r in cip le  m a y  b e  in v o k e d  b y  th e  re sp o n d e n ts . T h e  w id th  

'  o f  c a se s  t o  w h ich  it  m a y  bo a p p lie d  is  sh o w n  b y  th o  case  b e fo r e  th o

' \(1856) 6 E. & B. 327. . .
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S u p r e m o  C o u r t  o f  C a n a d a  o f  Walton v. Bank of Nova Scotia el al.1 (1 9 6 6 ) 
5 2  D .L .R .  v o l .  2 p . 5 0 6  w h oro  n u m e ro u s  o th e r  au th or itie s  a re  r e v ie w e d . 
T h o  p re se n t fo ils  p re c ise ly  in to  th e  c a t o g o r v  o f  cases in  w h ich  th e  C o u r ts  
h a v e  a p p lie d  th e  ru le . M r. E d ir is in g h o  ( t o  use th o  w o rd s  o f  th e  S u p r e m o  
C o u r t  o f  C a n a d a ) n o t  o n ly  a p p r o v e d  th e  b o rro w in g  : he in s t ig a te d  i t  
t h r o u g h o u t  as  p a r t  o f  th e  a rra n g e m e n ts  u n d e r  w h ich  ho t o o k  o v e r  th e  
C o m p a n y  fr o m  th o  p re -o x is t in g  sh a re h o ld e rs  : In  these c ircu m sta n ce 's  
h e  w a s in  n o  p o s it io n  t o  s e t  u p  a lle g e d  irreg u larities  in  th e  a p p o in tm e n t  
o r  p r o ce e d in g s  o f  th e  D ire c to r s  o f  th e  c o m p a n y  as a d e fen ce  to  a n  a c t io n  
u p o n  th e  lo a n  o f  w liich  th e  C o m p a n y  h a d  th e  b en efit .

T h e ir  L o rd sh ip s  th ere fo re  fin d  th e m s e lv e s  in  ag reem en t w ith  th o  
S u p re m o  C o u r t  in  h o ld in g  th a t  th e  b o r r o w in g  w as a u th o r ise d  a n d  th o  
b o n d  v a lid . T h e  q u estion  o f  su b s e q u e n t  ra tifica tio n  d oes  n o t  ariso .

T h e ir  L o r d sh ip s  w ill h m n b ly  a d v is e  H e r  M a je s ty  th a t  th o  a p p e a l b e  
d ism isse d  : th e  a p p e lla n t m u st p a y  th e  c o s ts  o f  th e ap pea l.

Appeal dismissed.


