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R esp ond en t

S . C . 72— C . R .  C olom bo, 4 6 ,9 7 5

Landlord end tenant— Sale of rented premises— Jliyht o f purchaser to recover rent from
tenant—Attornment.

A purchaser from a  land lord o f the property leased is entitled to  recover th e  
re n t from the tenan t if  ho takes over possession of the property along w ith the 
vendor’s ten an t on it.

'/.ackariya r. Benedict (1030) -13 X. I<. R. 311, no t followed. 

j/ \ lP P E A L  from  a jud gm ent o f  th e  Court o f  R eq u ests , Colom bo.

I I .  W . J a y c w a rd e n e , Q .C ., w ith  I ) . R . P .  G oon etilleke. for th e  d efen d an t-  
ap p e llan t.

C . R a n g a n a th a n , for th e  p lain tiff-respondent.

C a r . a d v . v u lt .

J u ly  18, 1955. d k  S i l v a  J .—

T h is is  air ap peal in  an action  for ren t an d  ejectm en t. T he p la in tif f  
in s t itu te d  th is  a ction  on  J u ly  29th , 1953, to  eject th e  d efen dan t from  
p rem ises H o . 23 1 /1  s itu a te  a t  K ir illapon e on  th e  ground th a t h e  h a d  
fa iled  an d  n eg lected  to  p a y  ren t from  M ay IS th , 1950. A ccord ing  to  
th e  p la in tif f  th e  prem ises in  question  b elon ged  to  on e P iyad asa  P erera  
and  th e  d efen d an t occupied  th e  sam e on  a  m o n th ly  ten an cy  u n d er th e  
sa id  P iy a d a sa  P erera. On a  w rit issued  a g a in st P iyad asa  Perera th e  la n d  
on  w h ich  th e  b u ild in g  stan d s together w ith  everyth ing , stan d in g  th ereo n  
w as so ld  b y  F isca l on  2 0 .5 .  ’4 9  and  purchased  b y  th e  p lain tiff. T h is  sa le  
w as confirm ed  on  7 . 7 . ’49 and  th e  p la in tiff  o b ta in ed  F isca l’s co n v ey a n ce  
P 3  d a ted  1 8 .5 .  !50 . . T h e p la in tiff  w as p laced  in  p ossession  o f  th e  la n d  on  
4 . 1 0 . ’50. A t  th a t  t im e  th e  buildings sta n d in g  on  th e  land  w ere in  th e
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occupation o f  the te n a n ts  o f  P iyadnsa Perera. On 1 5 .G .’5 0 . th e  p la in tiff  
g av e an inform al lea se  o f  th e  land  and the buildings to  R a tn a y a k e . B u t  
as th e  ten ants fa iled  to  a ttorn  to  R atn ayake th is  lea se  fe ll through. 
Thereupon th e  p la in tif f  a sk ed  those ten ants in clu d in g  th e  d efen d a n t to 
p ay  rent- d irect to  h im . T h e  defendant fa iled  to  co m p ly  w ith' that 
request. A d m itted ly  th e  d efen d an t did n o t a ttorn  to  th e  p la in tiff  
although he w as ask ed  to  do  so . I t  is in evidence th a t th e  d efen d a n t was 
present a t th e  F isc a l’s  sa le  a t  w hich  th e  p la in tiff b ecam e th e  purchaser  
o f  the land in  q u estion . T h e  defen dan t filed answ er s ta tin g  th a t  prem ises 
X os. 23 1/1 to  1 /5  b e lo n g ed  to  one K . D . M ithrasena a n d  th a t  lie  w as in 
occupation  o f  p rem ises N o . 23 1 /2  as M ithrasena’s ten a n t. H e  prayed  
th a t the p la in tiff’s  a c t io n  b e  d ism issed  w ith costs. A fter  tr ia l th e  learned  
Comm issioner o f  R e q u e s ts  h eld  th a t the defen dan t w a s in  occu p atio n  o f  
prem ises N o. 2 3 1 /1  an d  n o t  23 1/2 as alleged b y  h im . H e  further held  
th a t the d efen dan t en ter ed  in to  possession o f  p rem ises 23  1/1 as the  
tenant o f  P iy ad asa  P erera  an d  th a t th e  p la in tiff had  term in a ted  the  
ten ancy by a n o tic e  to  q u it  g iven  on Ju n e 20th , 1952. A ccord ingly  
judgm ent was en tered  in  favou r o f  the p laintiff. T h is appeal is  from  
th a t judgm ent.

T he learned C om m issioner’s findings o f  fact were n o t can vassed  a t  the  
hearing o f  th is ap pea l. Mr. Jayaw ardenc who appeared  for th e  defendant  
argued th a t th e  p la in t if f  w as n o t en titled  to su e th e  d e fen d a n t on  the  
basis o f  a ten an cy  a s a d m itte d ly  the defendant had  n o t  a tto rn ed  to  the  
plaintiff. In  S ilv a  v . S i l v a ,1 P ereira J . and Sam p ayo  A . J . h e ld  th a t  the  
purchaser from  th e  lan d lord  o f  the leased prem ises w a s e n t it le d  to  su e on 
th e  contract o f  lease  en tered  in to  betw een th e  lan dlord  an d  th e  tenant 
and cited  w ith  ap p ro v a l th e  follow ing passage from  W ille  on  ” Landlord  
and T enant in South  A fr ica .” (221)

“ A purchaser from  th e  landlord o f  the p rop erty  leased  s tep s  into  
th e  shoes o f  th e  lan d lord , and receives all h is r ig h ts  and  becom es 
subject to all h is o b lig a tio n s  so th a t he is bound to  th e  ten a n t, an d  the  
tenant is bound to  h im , in  th e  relation o f landlord  an d  te n a n t .”

This principle w as affirm ed  by  W ood R enton  C .J. an d  d e S a m p a y o  J . in 
the subsequent case W ije .s in yh c  v. C harles .- I ii regard to  th ese  tw o  cases 
Mr. Jayaw ardenc su b m itte d  th a t the purchaser a t  a F ic s a l’s sa le  d id  not 
stand  on the sam e fo o tin g  a s a purchaser from th e  landlord . I  am  unable  
to agree w ith  th a t co n ten tio n . There is a u th ority  for th e  proposition  
th a t the purchaser a t  a  F is c a l’s sa le  o f  th e  lan d lo rd ’s in te re st  in  the 
leased  property  s ta n d s  in  th e  shoes o f  the ex ecu tio n -d eb to r  in  regard to a 
contract o f  ten an cy . I t  w as so  held  in  S im o n  M o r r is  v . H e n r y  M o r tim e r  3. 
In  th a t case th e  p la in t if f  had  purchased th e  lan d lord ’s in te r e st , in  the  
prem ises o f  w hich  th e  d e fen d a n t  was a ten ant a t  an  ex ecu tio n -sa le . I t  
w as held  th a t th e  te n a n t  w as bound to  p a y  re n t to  th e  p lain tiff.
D ias J . sta ted  in th a t  ea se  :—  . ............................

“  H e  (tenan t) se em s to  h a v e  been aware o f  th e  e x e cu tio n  sa le  an d  the 
purchase b y  th e  p la in t if f  an d  he cannot now  b e a llo w ed  to  s e t  up a 
p aym en t o f  th e  r e n t  to  th e  execu tion -debtor a fte r  th e  p la in tiff  had

' {19t 3) in  A* L. 11. 315. 5 {19IS) IS  X .  b. R . ICS.
■* {/S79) 2 S .C .C .9 C .
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purchased  th e  land. T h e d efen ce se t  up  is  th a t  th e  ex ecu tio n -d e b to r ’s  
in tere st in  th e  lan d  w as m erely  a  life  in terest. T h is  m a y  o r  m a y  n o t  
b e tru e, b u t w hether th e  execu tion -d eb tor  had  an  a b so lu te  or co n d itio n a l 
r ig h t, th a t  r igh t is  n ow  in  th e  p la in tiff, an d  th e  d e fen d a n t is  b ou n d  to  
p a y  th e  rent to  th e  p la in tiff  w ho now  stan d s in  th e  sh oes o f  th e  ex ecu tio n -  
d eb to r .”

Mr. Jayaw ard en e relied  on  th e  case o f  Z a c k a r iy a  v . B e n e d ic t ,* a  ca se  
d ecid ed  b y  a  s in g le  judge. T h e fa c ts  in  th a t  case w ere a s fo llo w s :—  
B e n e d ic t  took  on ren t certa in  prem ises from  on e A h am ed  w ho  w a s  th e  
ow ner o f  th e  sam e. A ham ed la ter  g ifted  th ese  p rem ises to  Z ack ariya  th e  
p la in tiff. W hen th e  p la in tiff  req uested  B en ed ict to  p a y  re n t to  h im  th e  
la tte r  refused  to  do so  and  even  questioned  th e  v a lid ity  o f  th e  d eed  o f  
g ift . T hereupon the p la in tiff  sued  B ened ict for  re n t an d  ejec tm en t.  
B u t h is  action  w as d ism issed  in  th e  Court below . T h e  p la in tiff  ap p ea led , 
and  th e  appeal to o  w as d ism issed . Sw an J .  w ho d ecid ed  th e  ap p ea l 
appears to  h av e based h is d ecision  on  certa in  o b serv a tio n s m a d e  b y  
d e S am p ayo  J . in  W ijcs in g h e  v. C h arles . T hose o b serva tion s w ere m a d e  
b y  do S am payo J . in  regard to  a purchaser w ho w as n o t  prepared  to  ta k e  
over p ossession  o f  th e  prop erty  a lon g  w ith  th e  ven d or’s ten a n t. S n e ll a  
purchaser th e  learned Ju d g e  sta ted ,

“  M ay either stand  on  th e  strength  o f  the t it le  and  su e  th e  th ird  p a r ty  
in  ejectm en t, or h e m a y  a t  once bring th e  a ctio n  ex  em p to  a g a in st  h is  
ven d or for failure to  im p lem en t th e  sa le  b y  d e liv e ry  o f  p o ssess io n .”

T h at th is  d ictum  applied on ly  to  a purchaser w ho w a s u nw illing  to  ta k e  
o v er  possession  o f  th e  prop erty  w ith  a ten a n t on  it,- is  clear, from  an  
earlier s ta te m en t m ade in  th e  sam e jud gm ent w hich  reads :—

“  T here is  n o  doubt th a t  under th e  R om an  D u tch  L aw  a purch aser  
h a s th e  right to  recover th e  ren t accruing s in ce  th e  sa le  from  a  te n a n t  
w h o  had  been le t in  b y  th e  ven d or.”

T here is  no d ou b t th a t  there is  a  conflict b etw een  S i l v a  v .  S i l v a  an d  
W ijes in g h e  v . C h arles  on  th e  one hand  and Z a c k a r iy a  v . B e n e d ic t  on  th e  
oth er. I f  I  m ay  sa y  so  w ith  respect, th e  tw o  earlier  cases sh o u ld  bo  
fo llow ed  as each  on e o f  them  w as decided  b y  a  B en ch  o f  tw o  ju d ges. T h e  
p o sitio n  is  also m ade clear in  th e  jud gm ent o f  G ratiacn  J .  in  d e  A l ia is  v . 
P e rc ra  2 w here h e sta ted  :—

" I t  w ould  therefore seem  th a t a  ten a n t w ho rem ains in  o ccu p a tio n  
w ith  th e  n otice o f  th e  purchaser’s  election  to  recogn ize h im  as a  te n a n t  
m a y  leg itim ate ly  be regarded as h a v in g  a tto rn ed  to  th e  p u rch aser  
so  as to  estab lish  p r iv ity  o f  con tract b etw een  th e m .”

In  th e  in sta n t case th e  p la in tiff expressed  h is w illin gn ess to  reco g n ize  
th e  d efen dan t as h is ten an t. . .

F o r  th e  reasons se t  ou t ab ove th e  jud gm en t o f  th e  learned  C om m issioner  
is affirm ed and  th e  appeal is d ism issed  w ith  co sts . .

A p p e a l  d is m is s e d .  

« {1951) 52 X . L. R . 431.1 {1950) 53 X . L . R. 311.


