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[ I N R E V I S I O N . ] 

Present: Pereira J . 

W A N N I G A S U R I A v. S I L V A . 

P . G. Chilaw, 36,705. 

Imprisonment for not giving security to be of good behaviour—Subsequent 
conviction of accused for not reporting himself to Police—Section 
321, Criminal Procedure Code, does not apply—The terms of 
imprisonment runs concurrently. 

Where a person was condemned to undergo six months' rigorous 
imprisonment for default of. giving security for good behaviour, 
and was subsequently sentenced to undergo one month's rigorous 
imprisonment for having failed to report himself t o the Police 
(under section 9 of Ordinance No . 7 of 1899), and the Magistrate 
directed (in the warrant of commitment) that the term of one 
month's imprisonment should take effect after the expiry of the 
term of imprisonment t o which accused was condemned in the 
earlier proceeding— 

Held, that the order directing the second term of imprisonment 
t o take effect after the first was irregular. The imprisonment 
contemplated b y section 321 of the Criminal Procedure Code is 
imprisonment consequent upon a formal " sentence" on convic­
t ion, and does not include imprisonment to. which a person is 
condemned in proceedings such as those under chapter VII . of the 
Code. 

H E facts are se t o u t in t h e judgment . 

Garvin, Acting S.-G., in support of appl icat ion .—The order that 
t h e s e n t e n c e of i m p r i s o n m e n t for the offence under sec t ion 9 of 
Ordinance N o . 7 of 1899 should take effect after the expiration 
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» 31 Mad. 616. * 27 Mad. 525. 

of t h e period for w h i c h t h e a c c u s e d w a s c o m m i t t e d t o prison for *M8-
fai lure t o g ive s ecur i ty for be ing of good behav iour i s ultra Wanhiga-
vires. S e c t i o n 3 2 ! of t h e Criminal Procedure Code c o n t e m p l a t e s * ^ * ' 
a c a s e where t h e a c c u s e d w h o w a s undergo ing i m p r i s o n m e n t 
o n convic t ion for a n offence is s e n t e n c e d again for another 
offence. I t d o e s n o t apply t o a case of a person undergo ing 
i m p r i s o n m e n t for fai lure t o g ive secur i ty under c h a p t e r VII. of t h e 
Criminal Procedure Code b e i n g s e n t e n c e d for a n offence. I n t h i s 
case t h e s e n t e n c e of i m p r i s o n m e n t for t h e offence t a k e s effect 
a t o n c e . A person c o m m i t t e d t o prison for fai lure t o g ive secur i ty 
under chapter VIl. i s n o t s e n t e n c e d t o i m p r i s o n m e n t . Counse l 
c i ted Joghi Karmigan v. Emperor,1 Emperor v. Muthukumara.3 

N o appearance for t h e re spondent . 

Cur. adv. vult. 

April 7, 1913 . PEBEIKA J . — 

T h e accused in th i s case w a s , in c a s e N o . 5 ,553 of t h e Po l i ce Court 
of P u t t a l a m , o n N o v e m b e r 6, 1912, c o n d e m n e d t o u n d e r g o s ix 
m o n t h s ' rigorous i m p r i s o n m e n t for de fau l t of g iv ing secur i ty for 
good behaviour. T h e order w a s apparent ly m a d e under sec t ion 9 3 
of t h e Criminal Procedure Code . Thereafter , t h a t i s t o say , o n 
N o v e m b e r 11 , 1912 , h e w a s c o n v i c t e d in t h e present case of h a v i n g 
fai led t o report h imse l f t o t h e Po l i ce , as a person subjec t t o pol ice 
supervis ion, a n offence pun i shab le under s ec t ion 9 of Ordinance 
N o . 7 of 1899, and s e n t e n c e d t o u n d e r g o o n e m o n t h ' s rigorous 
i m p r i s o n m e n t . 

T h e At torney-Genera l n o w m o v e s t h a t th i s la t ter s e n t e n c e b e 
d e a l t w i t h in revis ion in s o far as i t d irects t h a t t h e period of impri­
s o n m e n t t o w h i c h t h e a c c u s e d is s e n t e n c e d shou ld t a k e effect after 
t h e expiry of t h e t e r m of i m p r i s o n m e n t t o w h i c h t h e a c c u s e d w a s 
c o n d e m n e d in case N o . 5 ,553 of t h e Po l i ce Court of P u t t a l a m . I 
confess I can see n o s u c h direct ion in t h e s e n t e n c e in t h e present 

•case , but , i n a s m u c h as t h e q u e s t i o n invo lved in t h e At torney -
Genera l ' s appl icat ion, a s s u m i n g t h a t t h e fac t s w e r e correctly s t a t e d 
i n i t , w a s ful ly argued before m e b y t h e Sol ic i tor-General , I shal l 
express m y op in ion thereon , b u t shal l m a k e n o order unt i l , t h e 
Sol ic i tor-General po in t s o u t t o m e t h e obnox ious direct ion t h a t t h e 
At torney-Genera l c o m p l a i n s of. 

T h e Sol ic i tor-General ' s a r g u m e n t ' i s t h a t t h e " i m p r i s o n m e n t " 
c o n t e m p l a t e d b y s ec t ion 321 of t h e Criminal P r o c e d u r e Code is 
i m p r i s o n m e n t c o n s e q u e n t u p o n a formal " s e n t e n c e " o n convic t ion , 
and does n o t inc lude i m p r i s o n m e n t t o w h i c h a person, is c o n d e m n e d 
in proceedings s u c h as t h o s e under chapter VLT. of t h e Criminal 
Procedure Code . O n a careful cons iderat ion of t h e ques t ion , I a m 
inc l ined t o agree w i t h h i m . T h e sec t ion speaks of " i m p r i s o n m e n t 
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» 2 Weir 452. 
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***** t o w h i c h a person is s e n t e n c e d . " T h e concluding words of t h e 
PHBHTBAJ. sect ion , " t o w h i c h h e h a s been previously s e n t e n c e d , " refer of 

: course t o t h e i m p r i s o n m e n t first m e n t i o n e d in t h e sect ion. T h e 
turiat. sect ion is o n e of a chapter deal ing w i t h " s en tences and t h e carrying 

8ilva o u f ; thereof ," and, in m y opinion, t h e imprisonment contempla ted 
i s i m p r i s o n m e n t involved in a s e n t e n c e contempla ted b y sect ions 
1 3 , 14 , and 15 of t h e Criminal Procedure Code, wh ich presumably 
refer t o s e n t e n c e s , o n formal convict ions of offences, o n regular 
charges m a d e before t h e Courts referred to . Sec t ion 9 3 speaks of a 
person be ing " c o m m i t t e d t o p r i s o n , " and n o t of being " sentenced 
t o i m p r i s o n m e n t . " Sect ion 397 of t h e Ind ian Code of Criminal 
Procedure is in t e r m s s imilar t o those of sec t ion 321 of our Code, 
and t h e v i e w t h a t I h a v e t a k e n above i s supported by t h e decis ions 
in t h e cases of Joghi Karmigan v. Emperor,1 Emperor v. Muthu-
kumara,2 and Ven Katigadu v. Emperor,3 a l though t h e decis ion in 
Emperor v. Tula Khan * m a y b e c i ted o n t h e other s ide . 

As s ta ted above , I shal l m a k e n o order unti l I h a v e heard t h e 
Sol icitor-General again. 

April 8 , 1913. 

T h e Act ing Solicitor-General n o w informs m e t h a t there is a 
m i s t a k e i n t h e m o t i o n originally filed. There is n o s u c h direction 
a s i s referred t o above in t h e s e n t e n c e . T h e direction is in t h e 
warrant of c o m m i t m e n t i s sued by t h e Magis trate t o t h e F i sca l . 

T h e Magis trate wil l recall the warrant and rectify i t in t e r m s of 
' t h e above dec is ion . 

Order varied. 


