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and another, R espondents

S. C. No. 34 and No. 407 of 1960—Application for a mandate in the 
nature of a Writ of Certiorari

Assisted Schools and Training Colleges {Special Provisions) Act, No. 5 of I960
Sections 5, 6 (6), 11, 15— Unaided School—Failure of proprietor to maintain 
due facilities—Order of Minister appointing the Director of Education as 
manager—Duty of Minister to hold a proper inquiry before making such Order— 
Natural justice—Certiorari.
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Section 11 (b) of the Assisted Schools and Training Colleges (Special Provi­
sions) Act, No. 5 of 1960, provides th a t :—

“ Where the Minister is satisfied—

(6) after consultation with the Director, that any School which, bjr 
virtue of the provisions of this Act, is being administered as an 
unaided school, is being so administered in contravention of any 
of the provisions of this Act or any Regulations or Orders made 
thereunder or of any other written law applicable in the case of 
such school,

the Minister may, by Order published in the Gazette, declare that, with
effect from such date as shall be specified in. the Order—

(i) such school shall cease to be an unaided school;

(ii) such school shall be deemed for all purposes to be an assisted school, 
and

(iii) the Director shall be the manager of such school.”

On 30th December 1960 a party made certain complaints by letter to the 
Director of Education stating that the petitioner, which was an Educational 
Society and the proprietor of an unaided school, had, in breach of section 5 of 
the Assisted Schools and Training Colleges (Special Provisions) Act, No. 6 of 
1960, ceased to maintain certain facilities and services that were maintained1 
by the School immediately prior to 21st July 1960. The complaints were th a t 
(1) the School Hostel had been closed down, (2) the Post-Primary School 
latrines had been demolished, (3) the School Playground had been converted 
into a timber depot, (4) a section of the Primary School which housed the 
Handicraft Laboratory had been fenced off. The Director then wrote to the 
petitioner on 11th January 1961 requesting him to show cause on or before 
25th January why an Order under section 11 (6) should not be published. The 
petitioner replied on 23rd January explaining that the complaints were 
fabricated with an evil motive and requesting an inquiry at the spot if the 
Director was not satisfied with the explanations. By letter dated 26th 
January the Director informed the Principal of the School that the Minister 
of Education had ordered that the School should be taken over for Director 
Management with effect from 1st February 1961.

I t  was admitted that an Order under section 11 is “ quasi-judicial ” .

Held, that the power to make an Order under section 11 does not depend 
■on any consideration of public policy, nor upon the existence of facts on account 
of which such considerations may render a decision necessary or desirable. On 
the contrary, the power depends on the Minister’s satisfaction that facts exist 
which establish a contravention of the Act or its Regulations, which contra­
vention (by section 15) would itself be a punishable offence. The question,, 
therefore, in the present case was whether there was an “ inquiry conducted 
with due regard to the rights accorded by the principles of natural justice to  
the petitioner against whom it was directed ”. (See The University of Ceylon 
v. Fernando, 61 N. L. R. 505 (P.C.)).

The denial of a “ fair opportunity ” to the petitioner “ to correct or contra­
dict any relevant statement to his prejudice ” and the failure of the Director to  
inspect the School and hold an inquiry on the spot through an officer of his 
Department entitled the petitioner to a writ of certiorari quashing the Order 
of the Minister.
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Education and the Director o f  E ducation.
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N ovem ber 10, 1961. H . N . G. F ernando , J .—

The petitioner, an Educational Society, was the proprietor o f  a School 
which was, under th e E ducation Ordinances o f 1939 and 1951, an  
“  A ssisted School ” in  receipt o f  grants from State Funds. On 29th  
N ovem ber 1960, in term s o f  section 5 o f the Assisted Schools and  
Training Colleges (Special Provisions) A ct, N o. 5 o f  1960, the petitioner  
elected  to  administer th e School as an  un-aided school.

Section 6 (b) o f the A ct provides t h a t :—

“ The proprietor o f  an y  school which, . . . . is an un-aided
school—

(6) shall continue to  m aintain all such facilities and services as 
were m aintained b y  such school on the day im m ediately  
preceding the tw en ty  first day o f Ju ly , 1960 ; ”

Section. 11 (b) o f  the A ct provides t h a t :—

“ Where the M inister is satisfied—

(b) after consultation w ith  the Director, that any school which, 
by virtue of th e provisions o f th is A ct, is being adm inistered  
as an un-aided school, is being so administered in contra­
vention o f  any o f  the provisions o f  this A ct or any R egulations  
or Orders m ade thereunder or o f any other w ritten law  
applicable in th e case o f  such school,

the Minister m ay, b y  Order published in the Gazette, declare th at  
w ith  effect from such date as shall be specified in the Order—

(i) such school shall cease to  be an unaided sch o o l;

(ii) such school shall be deem ed for all purposes to be an unaided  
school, and

(iii) the Director shall be th e manager o f  such sc h o o l.”

On 28th December 1960, the petitioner discontinued the services o f  
th e  Principal and all the other teachers o f  the School with effect from  
31st December, informing them  a t the sam e tim e o f the decision o f  the
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E xecutive Com m ittee o f  th e Society to  advertise for new  teachers, and  
stating th a t th e form er assistant teachers could be re-em ployed on  
basic salaries i f  th e  Manager was satisfied th a t th e y  w ill co-operate 
with the M anagem ent.

B y  a letter dated  30th  Decem ber 1960 the President o f  th e Northern  
Province Teachers’ Association informed the D irector o f  Education  
o f  these discontinuances, adding th at neither D ecem ber salaries nor 
salaries in lieu o f  notice had been paid. Further th e letter sta ted  t h a t :—

(1) the School H ostel had been closed dow n ;

(2) the Post-Prim ary School latrines had been dem olished ;

(3) the School Playground had been converted in to  a  timber 
d e p o t ;

(4) a  section o f  the Prim ary School which houses th e H andicraft 
Laboratory had been fenced off.

The Director then  wrote to  the Society hi* letter o f  11th January  
1961, stating th at adequate notice had not been g iven  to  th e  teachers 
and requesting th a t a t least one m onth’s notice be g iven . Referring  
to  the conditions in  section 6 (b) o f  the Act, he asked for a list o f  the  
entire staff proposed to  be em ployed in their place, in  order “ to  ascertain  
whether you fulfil th e  conditions ” . H e asked also for th e  d ate  when  
the School will re-open after the Vacation.

The Director th en  stated  th a t the four m atters m entioned above  
had “ been brought to  his notice ” , and enum erated them  in  terms 
which are identical w ith  those used by the President o f  th e  Teachers’ 
Association. There follow s this s ta te m e n t:— “ Y ou h ave  thus failed 
to  continue and m aintain  all facilities and services as were m aintained  
on the day im m ediately preceding 21st Ju ly  I960. Y ou  are hereby  
requested to  show cause on or before 25th January 1961 w h y an Order 
under section 11 o f  th e  A ct should not be published declaring th a t (the 
school) should cease to  be an unaided school and deem ed for all purposes 
to  be an assisted school ” .

To that letter th e President o f the Society replied on 23rd January  
1961 by letter which was received at the D irector’s office on th e 24th. 
This letter began w ith a statem ent that the com plaints were fabricated  
with an evil m otive and requesting an inquiry on the spot.

In  regard to  th e  unpaid salaries for Decem ber, th e President stated  
that the Director was liable to  pay th e m ; and in regard to  the m atter 
o f notice, that the teachers had preferred to take" their legal rem edy in 
the courts. A  list o f  the 32 members o f the new sta ff w as sen t w ith  the  
letter, the President stating  th at more appointm ents are being m ade and 
that a com plete list w ould be sent shortly. (A pparently th e number 
o f teachers discontinued in Decem ber had been 43). H e added that 
the School had re-opened on 18th January 1961.
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The President thereafter dealt in  great detail w ith  the 4  allegations 
m ade about th e H ostel, th e latrines, th e playground and the Handicraft 
Laboratory, h is explanations being briefly as follows :—

1. The Hostel had  been m eant originally for teachers, but there 
being on ly  six  resident teachers som e pupils had also been adm itted  
in  order to  run it  econom ically. I t  was closed w ith the disconti­
nuance o f  th e teachers, but “ with the appointm ent o f new teachers 
th e H ostel has now  been re-opened

2. The Latrines had been built on adjacent private land with the  
leave o f  its  owner. H e had dem olished them  in order to  put up  
a house on  his land. The students had n ot been inconvenienced 
because other latrines were available for their use. N ew  latrines 
were being provided and w ould be ready in  about a week’s time.

3. The former Playground had been situated on som e leased land for 
m any years, b u t the Society had purchased its  own land for a p lay­
ground and used i t  as such since about 1955 and held the Sports 
M eet there in  th a t year. The leased land had also been continued 
in  use u n til its owner claim ed back the land on the expiration o f  
th e lease in  September 1960.

4. The Handicraft Laboratory had been housed since 1957 in a 
building erected by th e President at his personal c o s t ; although  
i t  w as intended as the M eeting H all o f  th e Society it  was used 
for th e  H andicraft Laboratory until Decem ber 1960, when the  
Laboratory was shifted to  a new  building erected for the purpose.

The President concluded by stating  th a t all facilities were being duly  
provided a t th e School and by repeating his request for an inquiry at 
the sp ot i f  th e Director was not satisfied w ith  th e explanations.

B y  letter dated 26th January 1961 the Director o f  Education informed 
the Principal o f  th e School th a t th e Minister o f  Education had ordered, 
th at th e School should be taken over for Director Management w ith  
effect from  1st February 1961. The Governm ent Gazette o f 27th Febru­
ary 1961 contains the Order (undated) in  which th e Minister makes 
the declaration under section 11 o f  the A ct in  respect o f  the School.

In  th e  P etition  to th is court dated 30th January 1961, the petitioner 
applied for a  M andate in  the nature o f  a  W rit o f  Certiorari setting aside 
the Order o f  the Minister. The petitioner also prayed for a direction 
from th e  court th a t the respondents, th e M inister o f Education and  
the D irector o f Education, do desist from  carrying the impugned 
Order in to  ex ecu tio n ; a direction to  th a t effect (pending the disposal 
o f th e m ain application) was given b y  the court (T. S. Fernando, J .), on  
31st January 1961.
. Upon th is Petition  (No. 34 o f  1961), the principal point argued before 

m e has been th a t th e respondents failed to  hold a  proper inquiry before 
taking action under section 11 o f th e A ct. I t ' was common ground
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th a t the Order o f  th e Minister was referable to  paragraph (6) o f  section 11 
and was m ade in  pursuance o f  the power to  m ake declarations under  
th a t section i f  the Minister is satisfied th a t there has been a  contraven­
tion  o f  the provisions o f  the A ct or o f  an y  R egulation m ade thereunder. 
I t  was also com m on ground th at th e contravention, i f  any, had  been  
against section 6 (6) o f  the A ct, nam ely  the failure to  m aintain  
facilities and services as at 20th J u ly  1960.

One minor point can be disposed o f  w ithout difficulty. Crown Counsel 
argued for the respondents that Certiorari w ill n ot lie  against an Order 
under section 11, because the Minister thereby only m akes a “ declara­
tion  ” o f  th e m atters stated therein w ith  respect to  a school, and does 
n o t in  law m ake an effective Order. This argum ent w ould be o f  som e  
force i f  i t  is further contended th at such a  “ declaration ” is m erely an  
expression o f  a w ish or intention and has no legal force or effect. N o  
such contention was, or indeed could have been, m aintained, for th e  
legal effect o f  such an Order is quite clearly th a t a school to  w hich it  
relates thereby ceases to be un-aided and becom es an assisted school 
subject to  th e Management o f  th e Director. In  fact th e D irector’s 
letter o f 26th  January above referred to  correctly interprets the effect 
o f  th e Order, nam ely th at the school becom es thereby subject to  D irector  
M anagem ent.

T hat m atter apart, Crown Counsel d id  n ot contend th at an Order 
under section 11 is  anything but “ quasi-judicial ” . The power to  m ake 
th e  order does not depend on any consideration o f  public policy, nor 
upon the existence o f facts on account o f  which such considerations 
m ay render a decision necessary or desirable. On th e contrary, the  
power depends on the Minister’s sa tis fa c tio n 'th a t facts ex ist w hich  
establish  a  contravention of the A ct or its  R egulations, which contra­
vention  (by  section 15) would itse lf be an  offence punishable by fine and  
im prisonm ent. I t  is not often th at a decision antecedent to  th e exercise 
o f  power to  m ake an adm inistrative Order so closely resem bles th e  
decisions on m atters o f  pure fact antecedent to the exercise o f  judicial 
power. M anifestly therefore, the question for m e, in  th e language o f  
the recent judgm ent o f the P rivy Council in  th e University of Ceylon 
case1 is w hether there was an “inquiry conducted w ith  due regard to  
th e rights accorded by the principles o f  natural justice to  the petitioner  
against whom  it  was directed ” .

A  prelim inary consideration which seem s to  m e n ot one to  be ignored, 
is that, in  th e  University of Ceylon case 1 and th e one before m e, th e  
authority w hose Order is challenged m ade a  decision o f  first instance  
and was not as in  the Arlidge case 2 m erely review ing a decision in appeal.

1 The University of Ceylon v. Fernando, 61 N. L. R. 505 (P.C.).
8 L. C. B. v. Arlidge, (1915) A.C. 120.
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Before passing to  a consideration o f  the m ain question, it  is necessary 
to  take account o f  the affidavits filed on behalf o f the respondents. 
I  do not quite understand the statem ent in  paragraph 3 o f the Director’s 
affidavit which, in  reply to  paragraphs 5, 6 and 7 o f the Petition, adm its 
on ly  th e receipt o f notice o f a “ purported election ” under section 5 
o f th e A ct N o. 5 o f 1960. I f  th e election was merely “ purported”  
an d  n ot legally effective, the petitioner’s School did not become an  
un-aided school and surely could not have been tbe subject o f an Order 
m ade under section 11 of the A ct “ after consultation with the Director ” . 
B u t fortunately the implied denial o f  the valid ity o f the election under 
section 5 is o f  no consequence.

The Director in  paragraph 8 o f  h is affidavit states th at his letter  
o f  11th January 1961 was w ritten “ on representations made to  me ” , 
and he refers im m ediately thereafter and in the same paragraph to  the  
letter  which he had received from th e President of the Teachers’ Associa­
tion , th e contents o f  which I  have already summarised. The Director 
does n ot give any other reason for his decision to call upon the petitioner 
to  “  show cause ” , and it  would therefore appear that this was his sole 
reason. O f course the Director rightly took some action upon the com ­
p la in t made to  him , particularly in seeking an explanation in regard to  
th e  four specific m atters which appeared to  fall within the scope o f  
section 6 (6) o f the A ct. B u t did th e letter from the President o f  th e  * 
Teachers’ Association justify  the Director’s statem ent in his ultim atum  
dated 11th January to  the petitioner Society that “ You have thus 
failed  to  continue and m aintain all facilities and services, etc .” ?

For present purposes the m ost im portant averment in the Director’s 
affidavit is made in paragraph 9, where the Director states th at “ on  
th e  m aterial furnished in the letter o f  23rd January 1961 (that is the  
petitioner’s explanation in  regard to  th e charges made by the President 
o f  the Teachers’ Association), and on inform ation received by me from  
th e  officers o f  m y  Departm ent in  th e Northern Province, the Honourable 
M inister after consulting me m ade th e Order ” , which the petitioner 
now  challenges. ’

The “ facts” having been now stated , the judgment o f Their Lordships 
o f  th e P rivy Council in  the University of Ceylon case1 happily make 
i t  otiose for me to  refer to  earlier English cases which have been acted upon  
b y  th e  courts in  Ceylon. For present purposes, I  can mention usefully  
on ly  the decision in Spackman’s case 2. There Spackman had been the  
co-respondent in a Divorce case, in  which a civil court had held that 
he w as gu ilty  o f adultery w ith the defendant wife in the case. W hen  
in  a  subsequent proceeding before 'the British Medical Council, th e  
object o f  which was to strike Spackm an off the Register o f  Medical 
Practitioners on the ground o f infam ous conduct, an attem pt was m ade

1 The University of Ceylon v. Fernando, 61 N. L. B. SOS {P.C.).
* General Medical Council v. Spackman, (1943) A.C. 627.
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to  lead evidence th a t the finding o f  th e court m ight have been wrong, 
th e Council declined to  entertain such evidence, i t  was held th a t th e  
Council should n ot have declined to  hear th e further evidence. W hich  
means o f  course th a t upon the new  evidence th e Council m ight have  
reached an  opinion different from th a t form ed b y  th e D ivorce court 
on the evidence which was available to  it . W hat is striking in the decision  
is th at the tribunal was held not to  have m ade ‘‘ due inquiry ” before 
deciding a  question o f  fact, despite th e existence o f  a judgm ent o f  a  
civil court holding th a t the fact had been proved. The consideration  
th a t the tribunal in  that case was expressly directed by the relevant 
sta tu te  to  hold  due inquiry does not in m y opinion distinguish th at 
case from  the present one, for an inquiry sufficient in  the circum stances 
was one o f  the rights accorded by the principles o f  natural justice to  a 
person against whom  an Order under section 11 o f  the Ceylon A ct 
N o. 5 o f  1960 w as proposed to be made. In  accordance w ith  the P rivy  
Council's recent decision, the Minister can follow  w hat procedure he 
thinks best, but “  subject to  the obvious im plication  th a t som e form o f  
inquiry m ust be made, such as w ill fairly enable h im  to  determ ine 
whether he should hold him self satisfied th a t th e charge in  question  
had been m ade out ” . I f  the pre-existence, in  th e  Spackman case1, o f  a  
decree o f  a com petent court as to  th e facta probanda did not obviate  
th e necessity  for an  inquiry into those facts, there w ould surely be a 
need for inquiry i f  all that the Director had  before him  was a series o f  
allegations m ade b y  the President o f  th e  T eachers’ Association.

Crown Counsel did not argue before m e th a t either th e m atter o f  
th e dism issal b y  th e  petitioner in Decem ber 1960 o f  the former Satff 
o f  th e School, or th e m atter o f the sufficiency or com petence o f the new  
Staff em ployed in  January 1961, could in  an y  w ay  have constituted  
a  failure on  th e petitioner’s part to  com ply w ith  th e provisions in  
section 6 (b) o f  the Act. The “charges ” against th e petitioner related  
to  the closure o f  the H ostel, the Playground and th e  H andicraft Labo­
ratory, and to  th e demolition o f the Latrines, and th e petitioner was 
b y  the D irector’s letter o f  11th January 1961 duly informed o f th e  
“ charges ” and offered the opportunity to  m eet them . B u t was a 
“ fair o p p o rtu n ity ” given to  the petitioner “ to  correct or contradict 
an y  relevant statem ent to  his prejudice ” ?

' The prejudicial statem ents m ust be taken  to  have been made against 
th e petitioner b y  the President o f  the N orthern Province Teachers’ 
A ssocia tion ; for in  paragraph 8 o f  th e D irector’s affidavit it  is stated  
th at th e  letter o f  11th January 1961 w as w ritten  on representations 
made to  th e Director, and in support o f  th a t sta tem en t a copy o f  the  
President’s letter  is attached. In  these circum stances, i t  w ould not 
be reasonable to  suppose that there had been a t  th a t stage any  adverse 
official report to  th e Director from any official o f  h is Departm ent. H ad

1 G eneral M edica l Council v , S p a ck m a n , (1943) A .C . 627.
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such been the case, one would have expected some m ention o f  such a report 
either in  the letter o f  11th January itself or in  the affidavit, or in  both. 
I  feel bound to  deal w ith the m atter on th e footing th a t the Director 
does not claim to  have received any such official report a t  th a t stage.

When, therefore,the Director received the Society’s letter o f  23rd January 
1961, the position would seem to have been th at the Departm ent had 
before it the original “ complaint ” o f 30th Decem ber 1960 from the 
President o f the Teachers’ Association on the one side, and the Society’s 
explanations on th e  other. In  regard to  each one o f  the four matters 
complained of, th e Society in  a sense adm itted th e correctness o f  the 
bare facts stated  in th e complaint, but proceeded to  sta te  further facts 
which, if  true, would establish that the facts com plained o f  did not 
constitute a contravention of section 6 (b) o f th e A c t :— the H ostel 
had been closed in  December, but had re-opened when the new term  
commenced in J a n u a r y ; some latrines had been dem olished by the 
owner o f  the land on which they had stood, but new latrines were being 
provided and w ould be ready very so o n ; the former Playground on 
leased land had been taken back by its  owner, but a new  Playground  
had been provided in  anticipation some years before ; the former H andi­
craft Laboratory was being put to  a different purpose, but the Laboratory 
was now  housed in a new  building. Indeed, even if  (as was not argued) 
th e  m atter o f th e  dism issal o f the former Staff could a t first sight have 
been considered to  have been a breach o f section 6, there was the  
explanation th a t th e School had re-opened in January w ith  a new Staff.

In  the circum stances just stated, a mere preference for the written 
word o f  the President o f  the Teachers’ Association and a decision based 
thereon, w ould have been unreasonable, for the President’s statem ents, 
even if  true, d id  n ot establish the falsity of the Society’s explanations. In  
regard to  three a t least o f the four matters, the Society’s explanation  
was that action had been taken recently (after 30th December when 
the ‘ com plaint ’ had been made) to remedy w hat m ight otherwise have 
been a short-com ing. This is another reason why action based upon such  
a  preference w ould have been unreasonable. I t  is clear to  me therefore 
that, i f  the Order under section 11 was made solely after consideration of 
the two letters o f  30th  December and 23rd January, there was no inquiry 
“ such as would enable the Minister fairly to determine whether he should 
hold him self satisfied th a t the charges had been made out ” . I t  remains 
to  see whether, on the m atters disclosed to the court in these proceedings, 
i t  is shown th a t other relevant information was utilised b y  the Minister 
in  an inquiry o f th e nature required by law.

The Society  had in its letter o f  23rd January tw ice requested  
th e  Director to  hold an inquiry on the spot in to  th e m atters complained 
■of. Such a request w as m ost reasonable in the circum stances, for visual 
inspection w ould easily  dem onstrate whether or n ot th e  Society’s expla­
nations were correct. The fact mentioned in th e Director's affidavit 
that, there are officers o f  his D epartm ent in  the Northern Province, shows



331H. KT. G. FERNANDO, 3.— Vadamaradchy Hindu.Eduobional 
Society Ltd. v. M inister of Education

th a t  such an inspection b y  one o f  those officers w as possib le, and  there 
is  n o  reason to  suppose th a t an inspection would n o t h ave been  feasible 
a n d  con ven ien t; as w as pointed out in  th e Arlidge case 1 th e  M inister’s 
d u ty  could have been du ly  discharged i f  " his m aterials were vicariously  
obtained through his officials ” .

In  this connection th e  Director does n ot expressly  controvert the  
averm ent in  paragraph 23 o f  th e P etition  th at “ th e respondents failed  
to  hold a  proper inquiry W hat the Director does s ta te  in  paragraph 
9 o f  the affidavit is th a t “ inform ation was received b y  h im  from  officers 
in  the Northern Province ” . H e does n ot specify w h at th a t  inform ation  
was or from whom  and w hen he received it, nor does h e  sta te  whether  
a n d  upon w hat m atters those officers were called upon  to  furnish infor­
m ation. In  the Arlidge case1 i t  is clear th a t an  Inspector d id  in  fact 
hold an inquiry and m ade tw o reports to  the Board on  dates w hich are 
specified in the judgm ents. The appellants in  th a t case h ad  m ade no  
request to see those reports, but claim ed in  the courts th a t th e  failure 
to  disclose them  w as contrary to  the principles o f  natural justice. U pon  
th is aspect o f  the m atter the rejection o f  that claim  in  th e  Arlidge casea 
does not assist th e present respondents ; for here th e question  is w hether  
there was in  fact an y  inspection a t all b y  any officer o f  th e  D epartm ent 
o f  Education.

I  do n ot o f  course reject th e D irector’s averm ent o f  fa c t th a t som e  
inform ation was furnished to  him  b y  his officers, b u t the absence from  
th e affidavit o f  a n y  reference to  any inspection o f  th e  School, and  even  
more im portant, the lack o f  any  affidavit from an y  such officer, is  to  m y  
m ind o f m uch significance and compels me to  th e conclusion th a t the 
respondents have failed  to  prove th at there was in  fact an y  inspection  

which could have served to  test the correctness o f  th e explanations g iven  
b y  the Society in  its  letter o f  23rd January 1961.

In  seeking to  arrive a t a decision, i t  is helpful to  consider th e  University 
of Ceylon case2 on  th e supposition th a t its  facts were different, being  
altered to  be analogous to  those now arising before m e. L et m e suppose  
th at the Vice-Chancellor had before him  only tw o letters : one from  the  
girl student to  th e  Vice-Chancellor alleging th a t th e  “ accused ” m ale 

student had prior to  th e exam ination w ritten som e words in  German 
in  the girl’s  note b o o k ; th e second a letter from  th e  “  accused  ” (after 
being informed o f  th e  accusation) stating th a t th e  accusation  w as false  
and inviting th e  Vice-Chancellor to  inspect the girl’s n o te  book and see

C. B. V. Arlidge, (1915) A.C. 120.
*The University of Gey Ion v. Fernando, 61 N. L. B. 505 (P.G.).
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for h im self whether it  actually contained th e words in  German. I f  then  
th e Vice-Chancellor did not him self inspect th e note book or cause i t  
to  be inspected b y  som e responsible delegate, but instead chose to  rely  
on th e  girl student’s allegation w ithout further inquiry, can it be held  
b y  a court th a t b y  m eans merely o f  reading th e tw o letters the Vice- 
Chancellor afforded to  th e “ accused ” student “ a fair opportunity to  
correct or contradict the relevant statem ent to  his prejudice ” ? When 
the petitioner in  th e  present case explained to  th e Director, as he virtually  
did, “ these buildings and facilities are in  fact existing and available, 
com e and see for yourself or send som eone to  see ” , would not an inspec­
tion  on th e sp ot have been the only just m eans o f  affording a  “ fair oppor­
tu n ity  ” to  th e  petitioner ? Even i f  other m eans m ay have been suffi­
ciently just, there is no indication th a t any  other means were in fact 
utilised.

I f  again, on th e  supposed facts o f  the University of Ceylon case1 which 
I  have hypothetically  assumed, the Vice-Chancellor had in addition  
m erely stated  to  the court “ I  had the tw o letters before me and in addition  
I  had som e other inform ation from a U niversity  officia l; but I  do not 
disclose who it  w as or w hat he said or when ” , would th at additional 
item  o f  evidence have justified a conclusion b y  a court that some honest 
and reliable official had in fact inspected the girl’s note book, and had 
seen the words in  German in the note book and reported accordingly 
to  the Vice-Chancellor, and further that the Vice-Chancellor had thereby 
been satisfied th a t the entry in the note book was genuine and not fabri­
cated ? I  do n ot im agine th at a court m ay properly presume the existence 
o f  such w eighty  and im portant facts from  such vague and slender ev i­
dence. In  the sam e w ay, I  am unable to  assum e from paragraph 9 o f  
th e D irector’s affidavit that, before the Order under section 11 o f the 
A ct was m ade, (1) there had been an inspection o f  the School b y  some 
officer, and (2) the officer thereafter furnished to  the Director a Report 
contradicting any or all o f  the explanations set out in the Society’s letter 
o f  23rd January 1961, and (3) the Minister took  the Report into con­
sideration and decided to  accept it  in  preference to the Society’s  
explanation.

The possibility th at some officer had made an inspection o f  the school 
before th e  letter o f the 23rd was w ritten by th e Society is rendered at 
least unlikely in  th e face of the requests in  th a t letter for an inquiry on 
th e spot. The possibility th at such an inspection was held after the  
receipt on 24th  January o f  the Society’s letter, is very nearly ruled out 
b y  the tim e elem ent, for the decision to  take'over the School is recorded 
in  the D irector’s  letter dated 26th January. In  these circumstances 
th e on ly  inference which validly arises from +he absence in the D irector’s

1 The University o j Ceylon v. Fernando, 61 N . L . E . 505 (P.G.).
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affidavit o f  any reference to  an  inspection o f  the School and/or a n y  official 
report, is that there had in fact been no such inspection or report. A t 
the lowest, the position is th at th e Director made no attem p t to  sa tisfy  
this court that an inspection had taken  place. The court has necessarily  
to  hold th at the respondents failed  to  prove th at a fair opportunity  
was afforded to  the petitioner to  m eet th e “ charges ” m ade against it.

Crown Counsel invited m e to  assum e that, because th e M inister m ust 
be taken to  have acted honestly, there m ust have been some official in ­
spection followed by a Report, which has remained undisclosed probably  
because o f considerations o f  secrecy. That such an  assum ption w ould  
be unjust in  the circumstances is easily  made manifest. H ad  th e Director  
averred in  his affidavit th a t som e specified officer had in  fact m ade an  
inspection and furnished a Report, th is court could not have denied  
to the petitioner an opportunity (if he requested it) to  disprove the  
fact o f  such an inspection. To assum e th a t there had been an  inspection  
despite the lack o f  an  averm ent to  th a t effect would be to  hold th a t  a 
fact has been proved as against th e petitioner in  circumstances in  w hich  
no occasion has even arisen for the petitioner to  deny th e ex isten ce o f  
th at fact.

In  view  o f the Order which has to  be made in Application N o. 34, it  
is not necessary to  deal w ith  th e point taken in th e subsequent A ppli­
cation N o. 407. In  th is instance th e petitioner has contended th a t th e  
am endm ent o f  the Schedule to  A ct N o. 5 o f I960, which am endm ent 
was effected b y  A ct N o. 8 o f  1961 (2nd Schedule paragraph 1 (4 ))  has the  
effect th at the petitioner’s  School is n o t one to  which th e  A ct o f  1960 
applies for the reason th a t th is School was conducted “ m ainly for persons 
over 14 years o f  age ” . H aving regard to  the particulars availab le to  
the court concerning the ages o f  th e pupils in  th e School, the petitioner  
has not established to  m y satisfaction th at the School was conducted  
m ainly for such persons. The A pplication No. 407 has therefore to  
be dismissed.

In  the Application N o. 34 I  m ake order th at a M andate in  th e  nature  
o f a W rit o f Certiorari do issue quashing the Order under section 11 
o f A ct N o. 5 o f  1960 in so far as it  contains a declaration under th a t section  
in respect o f the J/V adam aradchy H indu Girls’ College, P oin t Pedro.

The respondents will pay to  th e petitioner the costs o f  th e application  
fixed a t Rs. 315.

Application No. 34 allowed.

Application No. 407 dismissed.


