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Present: Lasce l l e s C.J. 

T H E K I N G v. M E N D I S . 

36—D. C. (Crim.) Galle, 13,809. 

Trial—Joinder of charges—Accused tried on three separate indictments 
at one trial—Illegal—Criminal Procedure Code, as. 180 and 425. 

The accused was tried at one trial on three indictments con
taining five charges. The first indictment charged the accused (o) 
under section 208 of the Penal Code with having falsely charged 
one Aron Mendis before a police sergeant on November 26 at 
Ambalangoda, and (6) under section 180 wi th having given false 
information t o the same police sergeant at the same t ime and place. 
The second indictment charged the accused (a) under section 208 
wi th having falsely charged Aron Mendis before a Sub-Inspector 
of Police at Bentota on November 27, and (6) under section 180 
with having given false information t o the, same Sub-Inspector at 
the same t ime and place. The third indictment charged the ' 
accused under section 190 with having given false evidence before 
a n Inquirer in certain inquest proceedings held at Ambalangoda 
on November 29. 

Held, that the trial of the accused on these separate indictments 
a t one trial was illegal and fatal to the conviction. 

*^J~1HE facts are s e t o u t in the judgment . . 

H. J. C. Pereira (with h i m Sampayo, K.C., and Allan Drieberg), 
for' t h e accused , a p p e l l a n t . — T h e accused w a s tried at o n e trial 
o n three i n d i c t m e n t s containing in all s ix counts . This is i l legal, 
and is fatal to t h e convic ton . . Counsel c i ted The King v. 
Kanjamanadan,1 Subrahmanian Ayer v. King Emperor.2 

Garvin, Acting S.-G., for the Crown.—There w a s nothing t o 
prevent all the five count s in the three separate ind ic tments being, 
inc luded in o n e ind ic tment . T h e accused could h a v e been tried 
at o n e trial o n all the five count s in t h a t case . S e e sec t ion 180 of . 
t h e Criminal Procedure Code. 

If t h e accused could h a v e b e e n tried at one trial on all the 
c o u n t s , t h e m e r e fact t h a t t h e count s are contained in three and 
n o t in o n e ind i c tment does not m a k e any difference. T h e accused 
did not objec t t o h i s being tried o n all count s at o n e trial. I t 
wou ld s e e m t h a t counse l on both s ides agreed t o th i s procedure. 
T h e irregulari ty—even if it be one—is not fatal t o t h e 
convict ion. 

Cur adv. vult. 

" (1903) 7 N. L. R. 52. z I. L. R. 38 Mad. 61. 
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M a y 14, 1913 . LASCELLES C . J . — 1 M 3 -

This i s a n appeal aga inst t h e conv ic t ion of t h e a c c u s e d o n t h e MmdU 
ground of mis jo inder of charges . T h e fac t s o n w h i c h t h e prosecu
t ion d e p e n d s are s i m p l e enough , b u t for s o m e reason t h e oase h a s 
b e e n t h r o w n i n t o confus ion b y t h e fi l ing of n o l e s s t h a n three 
i n d i c t m e n t s conta in ing i n t h e aggregate five c o u n t s . W h y three 

i n d i c t m e n t s w e r e prepared a n d s igned at all i s difficult t o s a y , b u t 
i t c a n n o t h a v e b e e n t h e in ten t ion of t h e Crown C o u n s e l t h a t t h e y 
should b e tried s i m u l t a n e o u s l y . T h e first i n d i c t m e n t charges t h e 
accused (a) under s ec t ion 2 0 8 of t h e P e n a l Code w i t h fa l se ly charging 
o n e Aron M e n d i s before a pol ice sergeant at A m b a l a n g o d a o n 
N o v e m b e r 20 , and (6) under s ec t ion 180 of t h e P e n a l Code w i t h 
g iv ing false informat ion t o t h e s a m e pol ice sergeant a t t h e s a m e 
t i m e and p lace . T h e second i n d i c t m e n t charges t h e a c c u s e d (a) 
under sec t ion 208 w i t h fa lse ly charging Aron M e n d i s before a S u b -
I n s p e c t o r of Po l i ce at B e n t o t a o n N o v e m b e r 27 , and (6) u n d e r 
sec t ion 180 w i t h g iv ing false informat ion t o the s a m e S u b - I n s p e c t o r 
at t h e s a m e t i m e and p lace . T h e third i n d i c t m e n t charges t h e 
accused under s ec t ion 190 of t h e P e n a l Code w i t h g iv ing fa lse 
e v i d e n c e before a n Inquirer i n certain i n q u e s t proceedings h e l d a t 
Ambalangoda o n N o v e m b e r 29 . There is n o objec t ion , as regards 
joinder of c o u n t s , t o any o n e of t h e s e i n d i c t m e n t s , b u t b y s o m e 
blunder, w h i c h h a s n o t b e e n expla ined , t h e a c c u s e d w a s tr ied 
s imul tan eous ly on all i n d i c t m e n t s and w a s c o n v i c t e d o n all t h e 
charges in e a c h of t h e i n d i c t m e n t s . 

There is n o provis ion in t h e Criminal Procedure Code w h i c h a l lows 
s u c h proceedings . I t w a s s u g g e s t e d by t h e A c t i n g Sol ic i tor-General 
t h a t t h e charges all re lated t o ac t s s o c o n n e c t e d t o g e t h e r as t o form 
t h e s a m e transact ion, and t h a t t h e joinder of t h e s e c o u n t s w a s 
justif iable under s ec t ion 180 (1) of t h e Criminal Procedure Code . 
B u t e v e n if t h e ac t s charged are of t h i s character , t h e sec t ion 
c o n t e m p l a t e s their be ing inc luded in o n e and t h e s a m e i n d i c t m e n t , 
and there is n o t h i n g in t h a t sec t ion or e l s e w h e r e in t h e Code t o 
author ize the inc lus ion of t h e s e c o u n t s in three separate i n d i c t m e n t s 
and t b e s i m u l t a n e o u s trial of t h e i n d i c t m e n t s . T h a t t h e procedure 
is h igh ly irregular there can be n o doubt . T h e o n l y ques t ion is 
w h e t h e r t h e irregularity is fatal t o t h e convic t ion , or w h e t h e r i t i s 
cured by sec t ion 425 of t h e Criminal Procedure Code . On principle 
as wel l as o n authori ty I a m clearly of opin ion t h a t t h e course w h i c h 
h a s been taken in th i s case is m o r e t h a n a m e r e irregularity. T h e 
Court , i n purporting t o try t h e s e three i n d i c t m e n t s toge ther , did 
t h a t wh ich it h a d n o jurisdict ion to do . Vide t h e dec i s ion of t h e 
P r i v y Council in Subrahmanian Ayer v. King Emperor,1 w h e r e i t w a s 
h e l d t h a t t h e inc lus ion in a n i n d i c t m e n t of a greater n u m b e r of 
c o u n t s t h a n t h a t a l lowed b y l a w w a s n o t a m e r e irregularity b u t 
w a s fatal t o the convic t ion . 

1 1 . L. R. 38 Mad. 61. 
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Further , i t i s imposs ible t o hold t h a t t h e accused w a s not pre
judiced b y t h e course t a k e n . H i s pos i t ion i s obvious ly worse t h a n 
i t wou ld h a v e b e e n h a d h e b e e n tr ied o n any o n e of t h e ind ic tments . 
T h a t th i s is s o i s apparent by comparing t h e posi t ion in wh ich t h e 
accused wou ld h a v e b e e n if h e h a d b e e n tried o n o n e indic tment 
on ly w i t h t h a t in w h i c h h e w a s p laced at the trial. If, for example , 
o n l y for g iv ing false ev idence at ' t h e inques t , h e w o u l d obviously 
h a v e b e e n in a bet ter pos i t ion t h a n h e w a s w h e n t w o o ther indict
m e n t s were before t h e Court charging h i m w i t h hav ing m a d e false 
s t a t e m e n t s about t h e s a m e m a t t e r o n four different occas ions . 

I n m y opinion, the s i m u l t a n e o u s trial of t h e s e three ind ic tments 
i s a fata l irregularity, and I s e t as ide the convic t ion and acquit and 
discharge t h e accused . 

Set aside. 
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