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R A JA R A T N A M , J .— Thaathdkeer o. Jayoatkera 8B9
T he accu sed-appellan t, w ho w as a  salesm an  in a  shop , w as charged  w ith 

hav ing  co n traven ed  th o  provisions o f soction 4 (1) o f  th e  F oo d  an d  D rugs Act 
by soiling a n  a rtic le  o f  food (a b o ttle  o f O range J a m )  w hich was n o t o f th e  
sub stan ce  o f food d em an d ed  b y  th e  purchaser. T h e  G ov ernm en t A nalyst 
gavo 'ov idence th a t  th e re  w as only  8 0 1 % .o f orange a n d  34%  o f A sh pum p kin  
in th e  a rtic le  sold  a n d  th a t  th e  ontiro  f ru it c o n te n t w as sep ara ted  from  the 
re s t o f th e  jam  w hich co n ta ined  sugar, glucose an d  w ater.

H eld, th a t ,  on a  co nsideration  o f th e  A n a ly st 's  ev idence, i t  w as im possible 
to  a rriv e  a t  a  finding th a t  th e  a rtic le  sold  w as O range J a m  in n a tu re , su b stan ce  or 
qua lity . N evertheless, th e  ap p e lla n t was n o t liab le to  be convicted . As a  
m ere salesm an  in  a  sh o p  fa r aw ay  from  the, fac to ry , he could  n o t h av e  know n 
w h a t th e  ex a c t com position  w as in th e  b o ttle  o f jam . H e  could  n o t therefore 
h av e  h ad  th e  g u ilty  know ledge o r in te n tio n  to  com m it th e  alleged offence. 
A defence u n d e r section  72 o f tho  1 'enal Code is available  in  s ta tu to ry  offences 
also.

A p p e a l  from a judgment, of the Magistrate’s Court, Colombo 
South.

0. E. Chitty, with M. Wanniappa, for the accused-appellant.
V. Karala-singham, with U. C. B. Ratnayake, for the complainant- 

respondent.
Cur. adv. vtilt.

June 6, 1972, R a j a b a t n a m , J .—
The accused-appellant was charged with having sold an article of 

food to wit a bottle of Orange Jam which was not of the substance of 
food demanded by the purchaser, in breach of Section 4 (1) of the Food 
and Drugs Act, and thereby with having committed an offence punishable 
under Section 56 (1) of the said Act, Chapter 216 of the Legislative 
Enactments.

After the trial the appellant was found guilty and fined Rs. 100/-. 
The accused was a salesman in a shop and is alleged to have sold the 
article in question to the Food Inspector who was also an authorised 
officer under the Food and Drugs Act. Two points were urged by the 
learned Counsel for the appellant in appeal: (1) that the evidence led 
by the prosecution does not disclose an offence under the Food and 
Drugs Act, (2) the accused being a salesman in a shop which was only 
selling what was put into the market by a manufacturer would not 
have the knowledge about the exact composition of the jam in the closed 
bottle. Therefore guilty knowledge or intention cannot be imputed 
to him. Under Section 72 of the Penal Code he cannot be held guilty 
of the offence as he was under the mistaken belief that what was put 
in the market as Orange Jam  was Orange Jam in nature, quality and 
Ruhstance. Learned Counsel for the appellant, however, stressed that 
the jam put into the market was not in a breach of Section 4 (1) of the 
Food and Drugs Act. On the evidence led for the prosecution the 
Government Analyst stated that there was only 8‘01% of orange and 
34% of Ash pumpkin. The entire fruit content was separated from the



360 R A JA R A T N A M , J .— Thasthakeer v. J a y a te k tm

resfc of the jam which contained sugar, glucose and water. On 
a consideration of the Analyst’s evidence it would have been impossible 
for any Court to arrive at a finding that the article sold to the purchaser 
was, in nature, substance or quality—orange jam. I  am unable to agree 
with the appellant’s Counsel that the particular bottle was orange jam 
put into the market and it was not in breach of Section 4(1) of the Food 
and Drugs Act. Learned Counsel for the appellant vigorously argued 
that the liquid was analysed and a good part of it might have been 
orange juice. I t  is difficult for me to hold that the jam in which the 
solid contents had only 8% orange and 34% Ash pumpkinB was in nature, 
substance and quality orange jam on the speculation that the water 
found therein could be orange juice I On the second point, however, 
it is undisputed that the accused would not have and could not have 
known what the exact composition was in the bottle of jam, being only 
a salesman in a shop far from the factory and all the circumstances 
prove that the accused believed it was orange jam that was sold and 
it necessitated the microscopic examination by the Analyst to realise 
that his belief was mistaken. I t  has been held by a Divisional Bench 
in Perera v. Munatceera1 56 N. L. R. p. 433 that a defence under Section 
72 of the Penal Code is available in statutory offences also. I  am of the 
view that guilty knowledge or intention is essential to prove the offence 
in question. No doubt the defence was not specifically taken a t the 
trial and such a defence must be proved in law by a preponderance of 
probability by the accused. But where the circumstances in the 
prosecution case itself by more than a balance of probability prove 
that the salesman could not have had the guilty knowledge or intention 
to commit this offence, he cannot be found guilty of the offence. I t  
is not completely without significance that in the whole proceedings 
in Court the manufacturer’s name was not revealed. No doubt all the 
State’s horses and all the State’s men have concentrated on bringing 
an innocent salesman to book in this case but I. cannot resist making 
the comment that it might have been more in the interest of the public 
if the attention of the authorities had been paid for what it was worth 
to those responsible for thiB little false legend on the bottle that 
was Bold.

I  set aside the conviction and acquit the accused.
Appeal allowed.

{1955) 55 N . L. It. 533.


