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1971 Present: Siriniane, J.

H. W. PATHINAYAKE, Appellant, and KARMIKA HA SAM ANYA 
KAMKARU SAJOTHIYA, Respondent

S. C. 161 Du XovolGO—L. T. 011136

Industrial Disputes Act (Cap. J3I)—Sections 31 (C), 31 (D ) (2), 10 (q)— Unjust 
dismissal oj an employee— Order for re-instatenxent and payment o f "  back wages”— 
,-iward of “  continuing damages ” in event of failure to re-instate— Illegality 
of such award-



23S SIRIM .ANE, J .— Pathinayakc v. Karmika Ha Samnni/n
Kamkaru Samithiya

Where a Labour Tribunal orders ro-instatoment and payment o f "  back 
wages ”  in favour o f  on employee who has been unjustly dismissed, it has no 
power to award “  continuing damnges ”  in the event o f the failure to re instate. 
Such an award o f “  continuing damagos ”  is not in consonance with the schomo 
o f the Industrial Disputes Act- and cannot be claimed to be just and equitable 
under section 31 (C) o f the Act.

A p p e a l  fr o m  an  o r d e r  o f  a  L a b o u r  T rib u n a l.

G. G. Mendis, w ith  {M iss) S. M . Senaratne an d  D. C. Samerawickrame 
f o r  th e  re sp o n d e n t-a p p e lla n t.

N o  a p p ea ra n ce  fo r  th e  a p p lica n t-re sp o n d e n t.

Cur. adu. vult.

M arch  20, 1971. S ir im a n e , J .—

T h is  is an  a p p lica t io n  b y  th e  e m p lo y e r  against an o rd e r  o f  a  L a b o u r  
T r ib u n a l.

O n  th e  e v id e n ce  led , th e  le a rn e d  P re s id e n t has h e ld  th a t th e  d ism issa l 
o f  th e  e m p lo y e e  w as n o t  ju s t if ie d , a n d  it  ca n n o t  be  sa id  th a t  h e  e rre d  in  
la w  in  rea ch in g  th a t  co n c lu s io n . T h a t fin d in g  m u st, th e re fo re , b e  
a ffirm ed .

H e  has o rd e re d  r e in s ta te m e n t o f  th e  e m p lo y e e  a n d  a w a rd e d  h im  a su m  
o f  R s .  1 ,970  as “  b a c k  w a g e s  fo r  a  p e r io d  o f  o n e  y ear . I  see  n o  le g a l 
g ro u n d  fo r  in ter fe r in g  w ith  th e se  ord ers .

T h e  loarn od  P re s id e n t h a s  a d d e d  a t  th e  e n d  o f  h is o r d e r —

“  I n  th e  e v o n t  o f  th e  fa ilu re  to  re -in sta te , co n t in u in g  d a m a g e s  a r c  t o
b e  o n  th e  ba sis  o f  R s .  ICO p e r  m o n th  fro m  15th  O cto b e r , 1905.

T h e  le g a lity  o f  th is  p a r t  o f  th e  o r d e r  has been  stro n g ly  ch a llen g ed .

S ection  31 (C) o f  th e  In d u s tr ia l D isp u tes  A c t , C h ap ter  131, g iv e s  v e r y  
w id e  p ow ers  t o  a  L a b o u r  T r ib u n a l to  m a k e  an  o rd e r  w h ich  is ju s t  a n d  
e q u it a b le ; b u t  su ch  an  o r d e r  m u st bo  in c o n so n a n ce  w ith  th e  s ch e m e  o f  
th e  A c t  itself.

O n ce  an o rd er  fo r  re -in s ta te m e n t is m ade, it m ust he assu m ed  that th e  
em p lo y e r  w ill ca rry  o u t  th at o rd er , su b je ct , o f  cou rse , to  th e  lim ite d  
r ig h t o f  ap pea l g ra n te d  b y  section  31 (D ) (2).

I f  th e  e m p lo y e r  fa ils  to  o b e y  th e  ord er , p rov is ion  is m a d e  in th e A ct 
to  punish  h im , fo r  an  o f fe n ce  u n d er  the A ct (v id e  section  -10 (Q )) .

To anticipate a non-cornpiianee with the order for re-instatement. and 
award “ continuing damages would have the elfcct of penalising the 
employer twice over, and this in my view would not he just or equitable.
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I  h a v e  rem in d ed  m y s e l f  o f  th e  fa c t  th a t  an  a p p ea l b y  a n  e m p lo y o r  w o u ld  
resu lt in  som e h a r d s h ip  to  a n  em p lo y e e  d u rin g  th e  p e n d e n c y  o f  th e  
ap p ea l, b u t  th a t  k in d  o f  d is a d v a n ta g e  is in e v ita b le  w h e n e v e r  a- r ig h t  o f  
a p p ea l is g ra n ted .

I  d o  n o t  th in k  th a t  a n  o r d e r  such  as th e o n o  c o m p la in e d  o f ,  w h ich  
a p p ea rs  t o  b e  d ir o c t e d  a t  d iscou ra g in g  a p p ea ls  b y  an  e m p lo y o r , w as 
co n te m p la te d  b y  th e  le g is la tu re  w hen  it en a cted  se c t io n  31 (C ).

1 d e lete  th a t  p a r t  o f  th e  o rd e r  relating  to  ”  c o n t in u in g  d a m a g e s  ”  
referred  to  a b o v e .

S u b je c t  to  th is  v a r ia t io n , th e  ap peal is d ism issed .

Order varied.


