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1955 P r e s e n t :  Weerasooriya, J.

D E  JO N G , A p p ella n t, a n d  C O M M ISSIO N E R  O F  IN C O M E  T A X ,
R esp o n d en t

S . C . G (w ith  A p p l ic a t io n  1 5 9 )— 3 1 . C . C olom bo S o u th , 3 S ,3 2 2

Income Tax Ordinance (Cap. 18S)— Proceedings under s. 80 (1)—Omission of M agis­
trate to order imprisonment in  default of payment of tax—Effect thereof— 
Insolvency of asscssce— Sections 78 (2), 81— Criminal Procedure Code, s. 312 
( /)  (6)— Payment of Fines (Courts o f Sum mary Jurisdiction) Ordinance .Vo. JO 
of 193S, s. 12 (2).

In  proceedings under Section SO (1) o f tlio Incomo Tax Ordinance, whero 
tlio defaulter appears in Court in answer to  the summons and has no cause to 
sliow why further proceedings for the recovery of the tax  should not bo taken  
against him, b u t tho M agistrate makes no direction a t  tho tim e th a t tho de­
faulter should suffer a  term  of im prisonment in default of paym ent o f tho 
tax  due, it  is no t open to  the M agistrate to make such a direction subsequently.

/ \ . P P E A L  from  a  ju d g m e n t o f  th e  M a g istra te’s C ourt, C olom bo S o u th .

G . E . C h ilty , w ith  J .  V . C . N a th a n ie l  an d  D a y  a  P e re ra , for th e  ap p ellan t. 

S h iv a  P a s u p a li ,  Crow n C ounsel, for th e  A tto rn ey -G en era l..

C u r. a d o . v u lt .

D ecem b er 13, 1955. W eerasooriya, J .—

O n th e  25th  J an u ary , 1952, th e  a p p ellan t appeared before th e  C olom bo  
S ou th  M agistrate’s C ourt in  ob ed ien ce to  a  sum m ons issued on  h im  in  
C ase N o . 3S.322 to  sh o w  cause w h y  further proceed ings sh ou ld  n o t  bo 
ta k en  aga in st him  for th e  recovery  o f  a  sum  o f  R s. 9,993 certified  b y  th e  
C om m issioner o f  In co m e T a x  in  term s o f  s: SO (I) o f  th e  In co m e T a x  
O rdinance to  be d u e  from  him  as in com e ta x . On th e  ap p ellan t a d m it­
t in g  th a t  th is a m ou n t w as d ue from  h im  th e  M agistrate m ade th e  fo llow in g  
o rd er :  " I  fine th e  accu sed  R s. 9 ,993 . T im e till 1 .2  for f in e ” . T h e  
t im e  g iven  u nder th is  order to  p a y  th e  “ fine ” w as further ex ten d ed  
as a  resu lt o f  in sta lm en ts  p a id  b y  th e  ap p e llan t on various su b seq u en t  
occasion s in  liq u id a tio n  o f  th e  am ou n t due. On "the 27 th  N o v em b er , 
1954, th e  original lia b ility  h ad  been reduced to  R s. 4 ,645  and  th e  C ourt 
w a s in form ed th a t  th e  ap p e llan t had  been ad ju d icated  an in so lven t.

I t  appears from  th e  cop y , o f  th e  proceed ings (R l)  in  th e  in so lv en cy  
ca se  th a t  th e  a d ju d ica tion  to o k  p lace  o n  th e  2nd J u ly , 1952. O n th e  
10th  D ecem ber, 1952, th e  C om m issioner o f  In com e T a x  filed in  th o se  
proceed in gs a  n o tic e  u nder s . 81 o f  th e  In co m e T a x  O rdinance c la im in g
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p aym en t o f  a  sum  o f R s. 6,445 as ta x  clue from  th e  appellan t for th e  
year 1949/1950 . S. 7S (2) o f  the Incom e T a x  O rdinance provides that 
a receiver shall p ay  ou t o f  th e  assets o f  th e  in so lv en t under h is control 
th o .ta x  charged or chargeable for one com plete year o f  assessm en t prior  
to  th e  d a te  o f  th e  insolvency, to  be selected  b y  th e  C om m issioner o f  
In com e T ax , as a  first charge on  such a sse ts  and that an y  other ta x  
charged or chargeable for periods prior to  such d a te  shall be an unsecured  
d eb t. T h e claim  o f  th e  Comm issioner o f  In com e T ax w as, h ow ever, 
n ot satisfied , even  in  part, as there w ere no a sse ts  o f  th e  in so lvent in  th e  
receiver’s hands.

On th e  23rd June, 1953, th e  appellant w as granted  a certificate o f  
con form ity  o f  the third class under th e  In so lven cy  Ordinance.

On th e  ground o f  the appellan t’s adjudication  as an in so lvent and the  
issu e  to  h im  o f  th e  certificate o f  conform ity an application  w as m ade to  
th e  M agistrate on th e  11th D ecem ber, 1954, for an order o f  discharge o f  
th e  appellan t from th e proceedings in Case Mo. 33,322. A fter inquiry  
th e  learned M agistrate rejected th e  ajiplication and ordered th e  appellant 
to  p ay  th e  balance sum  o f  R s. 4,645 g iv in g  him  tim e to  do so u n til th e  
31st D ecem ber, 1954. T he present- appeal lias been filed from th a t order.

>S. SO (1) o f  the Incom e T ax Ordinance p rovid es th at i f  a person who 
h as been  sum m oned to  show  cause fa ils to  do so th e  am ount o f  th e  tax  
in d efau lt sh all be deem ed to be a fine im posed b y  a sentence o f  a M agis­
tra te  on such defaulter for an offence punishable u itli fine on ly  and the  
provisions o f  s. 312 (1) o f  the Criminal Procedure Code (except paragraphs 
(")> (c) an(l  (^) thereof) then becom e applicab le, and th e  M agistrate is  
em pow ered to  m ake any direction w hich , b y  th e  provisions o f  th at su b ­
section , he could have m ade a t the tim e o f  im posing such  sen ten ce . I t  
is clear, I  th in k  th a t the tax  due is deem ed to  be a fine on ly  for the purpose  
o f  invoking the provisions o f s. 312 (1) o f  th e  Crim inal Procedure Code 
relating to  the im position o f  a term o f  im prisonm ent in default- o f  paym ent 

o f  th e  tax.

W hile th e  appellan t's admission w hen he appeared on the 25th  Jan uary , 
1952, in  obedience to  th e  sum m ons m a y  be regarded as m eaning th a t he 
had  no cause to  show  w h y  further proceedings should  not- be taken  for 
the recovery o f  th e  ta x  due, the M agistrate m ad e no order u nder th e  
relevant provisions o f  s. 312 (1) o f  the Crim inal Procedure Code although  
it w as open to  him  to  direct that th e  ap pellan t shall suffer im prisonm ent 
for a term  not exceed ing  six  m onths in  default- o f  p aym ent o f  th e  tax . 
In stea d , h e g a v e  th e  appellant tim e, in  th e  first in stance till th e  1st 
F ebruary, 1952, and u ltim ately  till th e  31st D ecem ber, 1954, to  p a y  the  
a m ou n t due. I  can sec nothing cither in  s. 312 (1) o f  th e  Crim inal P r o ­
cedure Code or s. SO (1) o f  the Incom e T a x  O rdinance w hich au thorises  
th is course o f  action . In  m y  opinion the pow er vested  in a M agistatc  
u nd er s. 312 (1) (b) o f  the Criminal Procedure Code o f  d irecting th a t  an 
offender shall suffer a term o f  im prisonm ent in  d efau lt o f  p a y m en t o f  a 
fine to  which he is sentenced can be exercised  on ly  at th e  tim e o f  the
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im position  o f  th e  sen ten ce  and n o t th ereafter . E v e n  w here such a. 
d irection  h a s  b een  m a d e  b y  th e  M agistrate it  is  c lear th a t in  d efau lt o f  
p a y m en t o f  th e  fine forthw ith , th e  offender w ou ld  h a v e  to  be com m itted  
to  prison  u n less  t im e  is allow ed under s . 3 1 2  (4). I t  w as, no d oub t, to  
m eet th is  s itu a tio n  th a t  sub-sections IB , 1C an d  ID  w ere enacted  b y  a 
su b seq u en t a m en d m en t o f  s. SO o f  th e  In co m e T a x  Ordinance. U nder  
th ese  su b -sec tio n s  a  M agistrate is  em pow ered  to  a llow  tim e for th e  
p a y m en t o f  th e  ta x  or  d irect p aym ent b y  in sta b n en ts , and  also to  en large  
th e  d e fa u lter  on  b a il, but it  w ill be ob served  th a t  th e se  indulgences can  
be g ra n ted  to  a d efa u lter  o n ly  after, and  n o t  b efore, a d irection  has been  
m ade th a t  on  fa ilu re to  p ay  the ta x  lie sh a ll su ffer a  term  o f  im prisonm ent.

T h e  P a y m e n t o f  P in es (Courts o f  S u m m ary  Ju risd ic tion ) O rdinance 
N o . 4 9  o f  193S, co n ta in s  provision for t im e  b e in g  g iv en  for th e  p aym en t  
o f  a  fine im p osed  b y  a  M agistrate’s C ourt, b u t s . 12 (2) o f  th a t O rdinance  
sp ec ifica lly  p ro v id es  th a t it  shall h ave n o  a p p lica tion  in  a  case lik e th e  
p resen t on e.

T h e  o b je c t  o f  p roceed in gs under s. SO (1) o f  th e  In com e T ax  O rdinance 
is to  en su re  reco v e ry  o f  ta x  due from  a  d e fa u lter  b y  su b jecting  him  to  a  
term  o f  im p r iso n m en t should  he fa il to  p a y  th e  ta x . W here a t  th e  t im e  
w hen  a  d e fa u lter  ap pears on sum m ons h e  h a s  no  su ffic ien t cause to  sh ow  
a g a in st th e  fu r th er  proceedings con tem p la ted  in  s. 80  (1) being taken , 
and  th e  M a g istra te  m ere ly  m akes an  order th a t  h e  sh ould  p a y  th e  ta x , 
w ith o u t g iv in g  a n y  d irection  th a t in  d e fa u lt  o f  p a y m en t h e  should suffer 
a  term  o f  im p rison m en t, th e  ob ject o f  th e  proceed in gs is defeated  since, 
in  m y  op in ion , i t  is  n o t open to  th e  M agistra te  to  g iv e  th a t d irection  
su b seq u en tly . T h is  is precisely th e  p o sitio n  in  th e  present case. In  
th e  re su lt, a lth o u g h  th e  appellan t h as fa iled  to  p a y  th e  ta x  on  or before  
th e  3 1 s t  D ecem b er , 1952, noth ing fu rth er can  n ow  be done under s. SO (1) 
o f  th e  In c o m e  T a x  O rdinance for th e  reco v ery  o f  th e  tax .

M r. C h itty  w h o  appeared for th e  a p p e lla n t m a d e  th e  subm ission th a t  
in v ie w  o f  th e  s tep s  subsequently  tak en  b y  th e  C om m issioner o f  In com e  
T a x  in  th e  in so lv e n c y  proceedings th e  m eth o d  o f  recovery  o f  ta x  under  
s. SO (1) o f  th e  In co m e T ax  O rdinance is  n o  lon ger  availab le to  h im , 
S eein g , h ow ever , th a t  th e  C om m issioner’s  recou rse to  th a t m ethod  ot 
reco v ery  h a d  a lrea d y  been  rendered a b o rtiv e  b y  th e  fa ilure o f  the learned  
M agistra te  to  fo llow  th e  correct procedure, i t  is  n o t necessary to  consider  
th e  v a r io u s  argu m en ts advanced  by Mr. C h itty  in  support o f  his 
su b m ission .

■ N o  a p p ea l seem s to  lie  from th e  M ag istra te 's  order dated  th e  11th  
D ecem b er , 1954. T h e ap pellan t h as a lso  filed  p apers applying th a t  th is  
C ourt, in  th e  ex erc ise  o f  its  pow ers o f  rev ision , d o  se t  aside th a t order, 
b u t for th e  reason s g iv en  by  m e i t  d oes n o t  seem  th a t  a n y  useful purpose  
w ill b e serv ed  in  gran ting  th is ap p lica tion . T h e  appeal is  rejected  and  
th e  a p p lica tio n  is  refused. I  m ake n o  order a s  to  costs.

A p p e a l re jec ted .- .


