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In procecdings under Section S0 (1) of tho Incomo Tax Ordinance, whero
tho defaulter appears in Court in answer to the summons and has no cause to
show why further proceedings for the recovery of the tax should not bo taken
against him, but tho Magistrate makes no direction at tho time that tho de-
faulter should suffer & term of imprisonment in default of payment of tho
tax due, it is not open to the Magistrate to malke such a direction subsequently.
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December 13, 1955. WEERASOORIYA, J.—

On the 25th January, 1952, the appellant appeared before the Colombo
South 7\I’mist!ate’s Court in cobedience to a summons issued on him in
Case No. 38,322 to show cause why further proceedings should not be
taken against him for the recov: cry of a sum of Rs. 9,993 certified by the
Commissioner of Income Tax in terms of s: 80 (1) of the Income Tax
Ordinance to be due from him as income tax. On the appellant admit-
ting that this amount was due from him the Magistrate made the following
order : ““I fine the accused Rs. 9,993. Time till 1.2 for fine ”’. The
time given under this order to pay the * fine’ was further extended
as a result of instalments paid by the appellant on various subsequent
occasions in liquidation of the amount due. On’'the 27th November,
1954, the Ol‘l('ln“l] liability had been reduced to Rs. 4,645 and the Court
was informed that the appellant had been adjudicated an insolvent.

It appears from the copy. of the proceedings (R1) in the insolvency
case that the adjudication took place on the 2nd July, 1952. On the
10th December, 1952, the Commissioner of Income Tax filed in those
proceedings a notice uuder 8. 81 of the Income Tax Ordinance claiming
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payment of a sum of Rs. 6,445 as tax due from the appellant for the
year 1949/1950. 8. 78 (2) of the Income Tax Ordinance provides thit
a receiver shall pay out of the assets of the insolvent under his control
the.tax charged or chargeable for onc complete ycar of assessment prior
to the date of the insolvency, to be selected by the Commissioner of
Income Tax, as a first charge on such assets and that any other tax
charged or chargeable for periods prior to such date shall be an unseeured
debt. The claim of the Commissioner of Income Tax was, however,
not satisfied, even in part, as there were no asscts of the insolvent in the

receiver’s hands.

On the 23rd June, 1953, the appellant was granted a certificate of
conformity of the third class under the Insolvency Ordinance.

On the ground of the appellant’s adjudication as an insolvent and the
jssuc to him of the certificate of conformity an application was made to
the Magistrate on the 11th December, 1954, for an order of discharge of
the appellant from the proceedings in Case No. 38,322, After inquiry
the learned Magistrate rejected the application and ordered the appellant
to pay the balance sum of Rs. 4,645 giving him time to do so until the
31st December, 1954,  The present appeal has been filed from that order.

S. 80 (1) of the Tucome Tax Ordinance provides that if a person who
has been summoned to show cause fails to do go the amount of the tax
in default shall be deemed to be a fine imposed by a sentence of a Magis-
trate on such defaulter for an offence punishable with fine only and the
provisions of s, 312 (1) of the Criminal Procedure Code (except paragraphs
(@), (¢) and (k) thercof) then become applicable, and the Magistrate is
empowered to make any direction which, by the provisions of that sub-
section, he could have made at the time of imposing such sentence. 1t
is clear, I think that the tax dueis deemed to be a fine only for the purpose
of invoking the provisions of s. 312 (1) of the Criminal Procedure Code
relating to the imposition of a term of imprisonment in defaunlt of payment

of the tax.

While the appellant’s admission when he appcm.-e(l on the 25th January,
1952, in obedicnce to the summons may be regarded as meaning that he
had no cause to show why further proceedings should not be taken for
the recovery of the tax due, the Magistrate made no order under the
. relevant provisions of s. 312 (1) of the Criminal Procedure Code although

it was open to him to direct that the appellant shall suffer imprisonment

for a term not exceceding six months in default of payment of the tax.
Instead, he gave the appellant time, in the first instance till the Ist
February, 1952, and ultimately till the 31st December, 1954, to pay the
amount duc. I can sce nothing ecither in s. 312 (1) of the Criminal Pro-
cedure Code or s. SO (1) of the Income Tax Ordinance which authorises
this coursc of action. TIn my opinion the power vested in a Magistate
under s. 312 (1) (D) of the Criminal Procedure Code of directing that an
offender shall suffer a term of imprisonment in default of payment of a
. fine to which he is sentenced can be exercised only at the time of the
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imposition of the sentence and not thereafter. Even where such a
direction has been made by the Magistrate it is clear that in default of
payment of the fine forthwith, the offender would have to be committed

to prison unless time is allowed under s. 312 (4). It was, no doubt, to

meet this situation that sub-sections 1B, 1C and 1D were enacted by a
subsequent amendment of s. SO of the Income Tax Ordinance. Under
these sub-scctions a Magistrate is empowered to allow time for the
payment of the tax or direct payment by instalments, and also to enlarge
the defaulter on bail, but it will be observed that these indulgences can
be granted to a defaulter only after, and not before, a direction has been
made that on failure to pay the tax he shall suffer a term of imprisonment.

The Payment of F¥ines (Courts of Summary Jurisdiction) Ordinance
No. 49 of 1938, contains provision for time being given for the payment
of a fine imposed by a Magistrate’s Court, but s. 12 (2) of that Ordinance
specifically provides that it shall have no application in a case like the

present. one.

The object of procecedings under s. 80 (1) of the Income Tax Ordinance
is to cnsure recovery of tax due from a defaulter by subjecting him to a
term of imprisonmient should he fail to pay the tax. Where at the time
when a defaulter appears on summons he has no sufficient cause to show
against the further proceedings contemplated in s. 80 (1) being taken,
and the Magistrate merely makes an order that he should pay the tax,
without giving any direction that in default of payment he should suffer
a term of imprisonment, the object of the proceedings is defeated since,
in my opinion, it is not open to the Magistrate to give that direction
subsequently. This is precisely the position in the present case. In
the result, although the appellant has failed to pay the tax on or before
the 31st December, 1952, nothing further can now be done under s. 80 (1)
of the Income Tax Ordinance for the recovery of the tax.

Mr. Chitty who appeared for the appellant made the submission that
in view of the steps subsequently taken by the Commiissioner of Income
Tax in the insolvency procecdings the method of recovery of tax under
s. 80 (1) of the Income Tax Ordinance is no longer available to him,
Sceing, however, that the Commissioner’s recowrse to that method of
recovery had already been rendered abortive by the failure of the learned
Magistrate to follow the correct procedure, it is not necessary to consider
the various arguments advanced by Mr. Chitty in support of his

submission.

- No appeal seems to lic from the Magistrate’s order dated the 1Ith
December, 1954. The appcllant has also filed papérs applying that this
Court, in the exercise of its powers of revision, do set aside that order,
but for the reasons given by me it does not seem that any useful purpose
will be served in granting this application. The appeal is rejected and
the application is refused. I make no order as to costs.

Ap;ieal refected:- .



