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Divorce__ Wife lives in IJie same house after knowledge of husband's adultery—
No proof of condonation—Further proof required of forgiveness and 
reinstatement of offending spouse.

The fact that a wife after knowledge of her husband’s adultery shares 
his bed is not strong or conclusive proof of condonation; still less, the 
fact that she merely resided in the same house with her husband. There 
shonld be, in addition, proof of forgiveness and of the reinstatement of. 
the offending spouse.

TH E  pla in tiff sued h er  h usband  the first defen dan t for d iv orce  on  th e 
grounds— (1) o f  con stru ctiv e  m a liciou s desertion  b y  h im , (2) o f  

h is adultery  w ith  a servan t w om an . T h e  first d efen dan t d en ied  these 
allegations and h im se lf c la im ed  a  d iv orce  on  the ground th at th e  p la in tiff 
had  com m itted  adultery  w ith  th e secon d  d efen d an t in  1940 and 1942 and 
thereafter. T h e  D istr ict J u d g e  fou n d  th at th e  first d efen dan t h ad  c o m ­
m itted  adultery  w ith  th e servant w om an  and d ism issed  the d e fen d a n t ’s 
c la im  for  d ivorce . T h e  D istr ic t  J u d g e  fu rth er h e ld  that the pla intiff h ad  
con d on ed  the first d e fen d a n t ’s ad u ltery , b u t  th a t his m iscon d u ct later 
had revived  the earlier con d on ed  adultery . H e  th ereupon  en tered  decree 
for d ivorce  in favour o f  th e p la in tiff.

N. Nadarajdh, K .C . (w ith  h im  H . W . Jayawardene) fo r  the first 
defen dan t, ap pellan t.— T here is c lea r  ev id en ce  in  th is case th at th e 
pla intiff had con d on ed  th e first d e fen d a n t ’s adu ltery . A lth ou gh  the 
b est ev id en ce  o f  re in sta tem en t is th e con tin u an ce  or resu m ption  o f  
sexual in tercourse there m a y  b e  a resu m ption  o f  con ju g a l cohab itation , 
sufficient to  con stitu te  a  re in sta tem en t, w ith ou t sexual in tercourse. 
R estoration  o f  con ju g a l coh a b ita tion  as d istinguished  from  sexual 
in tercourse w ill carry con d on ation  w ith  it— R a yd en  on  D iv orce  (4 th  ed .) 
p . 134; Cramp v. Cramp *; Germ any v. G erm any-2. In  R o m a n -D u tch  
law , too  m ere recon cilia tion  is su fficien t to  estab lish  con d on ation -— 
V oet 24 .2 .5 ; Young v. Young 3; D e H o ed t v. D e H oedt *.

T h e  n ext qu estion  is w heth er a m atrim on ia l o ffen ce , ou ce it  is con d on ed , 
can , in C ey lon , be  rev ived  b y  a su bsequ en t o ffen ce. T h e  tria l J u d g e  
has- h e ld  that it  can  be  revived . T h e  com m on  law  govern ing  d ivorce  
in  C ey lon  is th e  R o m a n -D u tch  law — Seneviratne v. Panishamy, e t  al. s ; 
L e MesuTier v. L e  M esurier 6; Karonchiham y v. Angohami e t  al. 7; W right 
v. W right 8. T h e  R o m a n -D u tch  la w  d oes n o t recog n ize  su ch  a  th ing as a  
rev iv a l o f  a m atrim on ia l o ffen ce  a fter a recon cilia tion  has taken  p la ce . 
T h e  recon cilia tion  com p le te ly  extin gu ishes th e  an teced en t m iscon d u ct,
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and any subsequent proceedings for  a  d ivorce  m u st be  upon  a new  
m atrim onia l offence w hich  in itself w ould  entitle  th e innocent spouse 
to  such  relief— Young v. Young (supra) w hich  is d irectly  in poin t in the 
presen t case ; S an d e ’s Frisian Decisions 2. 6. 2. E v en  in E nglish  law  
th ere is n o such thing as contigen t condonation— Henderson v. H ender­
son  *. T h e alleged m iscondu ct o f  the first defendant subsequent to  the 
reconcilia tion  can not, jn  the present case, be  regarded as a m atrim onial 
o ffen ce  o f  such a nature as is sufficient to  revive the earlier condoned  
adultery— Collins v. Collins - ;  27 Empire Digest 135, para. 3174; Hart v. 
H art  3; Palmer v. Palmer 4; B ayd en  on  D ivorce  (4th ed .) p . 135.

H . V. Perera, K .C . (w ith  h im  H . Deheragoda), for the plaintiff, respond­
en t.— T he finding o f the trial Ju dge that there w as condonation  is not 
correct. S ection  602 o f  the C ivil P rocedu re Code does n ot contain  
a  defin ition  o f  condonation . T h e  fa ct that a w ife  rem ains in th e  house, 
and  even  perm its in tercourse, after know ledge o f  her husband ’s adultery 
is  not proof o f  condonation  on  her part— B eeby v. B eeby  5; Cramp y. 
Cramp *. T he con d u ct o f  the plaintiff w as one of m eritorious for ­
bearance for the sake o f her children. There was neither forgiveness 
n or reinstatem en t. T h e  con d u ct o f the first defendant, on  the other 

hand, am ounted  to  m aliciou s desertion, because h e brought about a 
state  o f  th ings w hich  m ade it im possible for th e plaintiff to rem ain 
longer w ith  th e husband. I t  is n ot necessary, for the purpose o f the 
presen t case, to consider w hether the doctrine o f revival is applicable 
in  C eylon . I f  it is applicab le , m en ta l cruelty  can  be regarded as a 

m atrim on ia l offence— Bostock v. Bostock  7.

N o specific • issue regarding condonation  w as raised at the trial. The 
burden  is  on  the pla intiff to  show  th at there w as no condonation—  
Germ any v. Germany (supra). T he trial Judge should not have com e 
to  any finding on con don ation  in the absence o f an issue a n d 'w ith o u t  
g iv ing  us an opportunity  to  lead all ev idence on  the point. C on ­
d on ation , both  in E nglish  and B om a n -D u tch  law , involves forgiveness. 
T h ere  is no ev iden ce o f any forgiveness in this case. I t  is subm itted 
th at condonation  has not been  established in this case and that the 
p la intiff is entitled  to  a decree for d ivorce on  the grounds o f adultery and 
m aliciou s desertion.

Kingsley H erath, for  the second  defendant, respondent.

N. Nadarajah, K .C ., in rep ly .— C ondonation  is not a bilateral act. 
S e e  ju d gm en t o f  L ord  S im on  in H enderson v. Henderson (supra).

I t  is the d u ty  o f  Court to  take cogn isance o f  condonation  w hen it is 
d isclosed  in the course o f  the case— S ection  601 o f  the C ivil P rocedure 
C o d e ; Apted v. A p t e d 3; Forshall v. F orsh all0; Howard v. H ow ard 10; 
Goode v. G oode-11; M oosbrugger v. M oosbrugger12; B a yd en  on D ivoroe 
(4th  e d .) 137.
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M arch  13, 1945. K e u k b m a n  J .—

T h e  p la in tiff brou gh t th is action  fo r  d iv orce  against h er husband  th e  
first defen dan t on  th e  grou nds (a ) o f  con stru ctiv e  m a lic iou s  desertion  
b y  h im , and (6 ) o f  h is ad u ltery  w ith  a  servan t w om an , A silin , in  o r  ab ou t 
M ay , 1942.

T h e first defen d an t rep lied  denying  these allegations, and  h im se lf 
c la im ed  a d ivorce  on  th e ground th at th e  p la in tiff h ad  co m m itted  ad u ltery  
w ith  th e  secon d  d efen d an t betw een  th e  la tter  part o f  1940 and A u gu st 
12, 1942, and thereafter.

T h e case  w ent to  tria l on  a  n u m b er  o f  issues, and the D istr ict J u d g e  
fou nd  th at th e first d efen d an t had co m m itte d  ad ultery  w ith  A silin  in  
M ay, 1942, and  dism issed  th e first d e fen d a n t 's  c la im  fo r  d ivorce  on  th e  
ground th at th e  p la in tiff had  co m m itte d  ad u ltery  w ith  th e secon d  
defen dan t. B o th  th ese  find ings are fu lly  su p p orted  by  th e  fa c ts  p roved , 
and 1 am  satisfied  that th e  con clu sion s arrived at b y  th e  D istr ict J u d g e  
are correct and unassailable in appeal.

T h e  D istr ict  Ju d ge  further h eld  th a t th e  p la in tiff had  con d on ed  th e  
first d e fen d a n t ’s adultery  bu t th at th e  first d e fe n d a n t ’s m iscon d u ct la ter 
and  m ore particu larly  on  A u g u st 12, 1942, rev ived  the earlier con d on ed  
adultery . H e  en tered  decree  for  d iv orce  in favou r o f  the p la in tiff against 
th e first defen dan t w ith  costs .

T h e a lleged  m iscon d u ct o f  th e  first d efen d an t con s isted  in th e  fa c t  
th at shortly  a fter h e  w as cau gh t in th e  a ct o f  adultery  b y  the w ife , and a fter  
A silin  w as sen t aw ay from  th e  hou se , h e  h ad  w ritten  th e le tter  P 6  to  
A silin  and m et h er tw ice  in th e n eigh bou rh ood  o f  the office in  M aradana 
w here h e  w as em p loyed . O.n th e secon d  o cca sion  th e p la in tiff, w ho h ad  
rece ived  in form ation , k e p t  w a tch  and cau gh t the first d efen dan t and  
A silin  together, and thereafter th e p la in tiff le ft  the h ouse  o f  her husband  
w ith  h er five ch ildren .

C ounsel for  the first d efen d an t addressed to  u s an  in teresting  argu­
m en t to  th e e ffect th a t under our law , there can  b e  n o  re co g n it io n • o f  th e  
revival o f  an adultery  th at h a d  been  con d on ed , and  th at th e  p r in cip le  
accep ted  in th e E nglish  la w  h ad  n o  ap p lication  in C ey lon . H e  a lso  
con ten d ed  th at the fa cts  d isclosed  d id  n o t am ou n t to  a m atrim on ia l 
o ffen ce, and that th e qu estion  o f  revival d id  n o t arise in th is case . I  
d o  n ot th ink  it is necessary  to  con sid er  th ese  m a tters becau se, aa 
cou n sel for th e  pla in tiff argu ed , th e  fa c t  o f  con d on a tion  has n o t been  
established in  th is case , an d  I  d o  n ot agree w ith  th e finding o f  th e  T ria l 
Ju d ge  th at there had  been  con d on ation .

I n  dealing w ith  th e  la w  in  th is  con n ection  th e  D istr ict  Ju dge said—  
“  Our law  is cod ified , and w h a t condon ation  in a case  o f  adu ltery  am ou n ts  
to  is to  be  fou n d  in section  602 o f  th e C ivil P roced u re  C od e . ”  H e  th en  
proceed ed  to  c ite  a  p ortion  o f  section  602, to  w it—

“  N o  adultery  shall b e  d eem ed  to  h ave  b een  con d on ed  w ith in  th e  
m eaning o f  th is C h ap ter u n less w here con ju g a l cohab itation  has been  
resum ed or con tinu es . ’ ’

T h e  D istr ict  Ju d g e , th erea fter  speaks o f  th is as a  “  defin ition  ”  o f  
condon ation . H e  considered  w h ether th e  w ords “  con ju g a l coh a b i- 
tion  ”  in clu d ed  sexu al in tercou rse, and h eld  th at m ere con tin u an ce
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o f  residence in  the sam e h ouse am ou n ted  to  “  con jugal cohabitation  "  
.although there had been  no sexual in tercourse.

T h e D istrict Ju dge ended as fo l lo w s :— “  Therefore on  th e  facts , 
I  am  bound to  h old  th at th e p la intiff has in  la w  condon ed  her husband ’s 
adultery  ’ ’ .

I  am  unable to  agree w ith  the D istrict Ju d ge  s argum ent. T he clause 
q u oted  b y  him  can  in no sense b e  regarded as a  definition o f  condonation . 
O n th e contrary it  sets ou t on ly  on e  essential ingredient o f  condonation , 
v iz ., con jugal cohabitation . T h e clause does n ot profess to  set out 
w ba t the oth er ingredients are. T h e D istrict Judge appears to  have 
h eld  that if con jugal cohabitation  is established, th en  condonation  
m u st be assum ed. T h at is n ot the law .

F or the purposes o f  th is appeal, I  m ay  cite  the judgm en t o f  M cC ardie J- 
in Cramp v . Cramp 1 w here the earlier authorities are review ed. T h e 
learned Judge w as considering the poin t w hether sexual com m erce  by  a 
husband w ith  a w ife  know n to  b e  guilty  o f  adultery is to  be deem ed 
conclu sive  evidence o f  condon ation . H e  ca m e  to  the conclu sion  that 
"  a husband w ho has sexual relations w ith  his w ife  after know ledge o f 
h er  adultery m u st be  con clu sive ly  presu m ed to  have condon ed  her offence. 
T h at is the ru le o f  righteousness and I  am  glad to  th ink  it is th e rule of 
law . ”  B u t  he m ade th is very  significant observation :

“  I  find that the authorities draw  a  clear distinction  betw een  a w ife 
w ho perm its in tercouse a fter kn ow ledge o f  her husband ’s adultery 
and a  husband w ho has in tercouse w ith his w ife  a fter he is aware o f  her 
infidelity . A s to  condon ation  by  a w ife, Sir Cressw ell Cressw ell in 
Keats v. Keats  and M ontezum a  2 sa y s : ‘ W ith  reference to  a w ife, to
w hom  a know ledge o f  her husband ’s adultery has been  brought hom e, 
and w ho has y e t con tin u ed  to  share his bed , the rule has n ot been  so 
strict. T h e  w ife  is hardly her ow n m istress; she m ay  n ot have the 
option  of, going aw ay ; she m ay  h ave no p lace  to  go to ;  n o  person  to  
rece ive  h er ; no fu nds to support h er ; therefore her subm ission to  the 
em braces o f  her h usband is n ot considered by  any m eans such strong 
p roo f condonation  as the act o f  a h usband in  renew ing his intercourse 
w ith  his w ife. ’ This passage illustrates the v iew  that the w ife, m ay be 
the passive rather than the active  agent in the m atter in question. I t  is 
in  con form ity  w ith  the o lder cases o f  D'Aguliar v. D'Aguliar 3, Durant v. 
Durant * and Turner v. Turner 5. “  T h e poin t was con cise ly  p u t by  L ord
S tow ell in B eeb y  v. Turner * : “ I t  w ou ld  be hard if  condonation  by  im plica ­
tion  w as h eld  a strict bar to  the w ife. I t  is n ot im proper she should  show  
a  patien t forbearan ce ; she m a y  find a difficu lty  either quitting his 
h ou se  or w ithdraw ing from  his bed . T h e husband on  the other hand 
ca n n ot b e  com p elled  to  th e  bed  of. h is w ife ; a  w om an  m ay subm it to  
n ecessity . W h en  a w om an  therefore subm its to  h er h u sba n d ’s e m ­
bra ces , it  is on ly  ev iden ce, strong indeed at the present day, b u t not 
necessarily  conclu sive o f co n d o n a tio n : see per  D r. L ush ington  in
JSncw v. Snow ’  and per  L ord  P en zan ce in Newsom e v. Newsom e 8.

. 1 (1920) Probate Division IBS. 5 (1864) 2 Spinks 201 m.
, '  1 Sw. and Tr. 334, 347. • 1 Hogg. Ec. 789, 795.

3 1 Hagg. Ee. 773. ’  2 Notes of Cases, Sttpp. X III .
• (1825, 1925) 1 Hagg. Ec. 733. • (1871) L. R. 2p and M . 306.
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N ow  i f  th e  fa c t  th a t a w ife , a fter k n ow led ge  o f  h er  h u sba n d ’B adultery , 
shares h is  b e d  is n o t stron g  o r  con clu siv e  p ro o f o f  cond on ation , th e  
fa c t  th a t she h a d  m erely  resided in  the sa m e h ouse  w ith  th e  h u sba n d  m u st 
b e  w eaker still. T h ere sh ou ld  b e  in  addition  , p ro o f o f  forgiveness a n d  o f  
th e  reinstatem ent o f  th e offen d in g  sp ouse. N o  d ou b t w here .the h u s­
ban d  a fter kn ow led ge  o f  th e w ife ’s ad u ltery  shares h er  b e d  th e law  
presum es condon ation , b u t  th is  is a  speoTal ru le  ap p licab le  to  th e  h us­
band, and n ot to  th e  w ife  in sim ilar c ircu m stan ces .

T he facts on  w hich  th e a llegation  o f  con d on ation  is based  in  th is case 
are very  m eagre. U n fortu n ate ly  n o  issue o f  condon ation  w as raised. 
I t  w as n o  d ou bt op en  to  th e D istr ict  J u d g e  to  raise th a t qu estion , b u t  
the fram ing  o f  an issue w as desirable th ou gh  perhaps n ot im perative, 
so  th at th e  parties sh ou ld  b e  m a d e  aw are o f  the p o in t on  w h ich  th e 
D istrict Ju d g e  in ten ded  to  find. I n  th e presen t case  it  is difficu lt 
to  say w h eth er the parties kn ew  th at con d on ation  w as really in  issue, 
until th e  la ter  s ta g e s .o f  the case .

I n  on e passage the p la in tiff ta lk ed  o f  the ep isode in  M a y  w hen  the 
first defen dan t and A silin  w ere ca u gh t in  th e a ct o f  ad u ltery , and  added—  
“  T h e n ext m orn ing  I  sen t h er  aw ay. A fte r  th at I  con tin u ed  to  live 
w ith  m y  husband and w e liv ed  as m a n  an d w ife  . . . .  I  d id  it 
for th e  sake o f  th e ch ildren  ” . I n  cross-exam in a tion  she sa id : “  O n the
n ext day  I  sen t A silin  ou t. I  sen t h er o u t a fter first d efen d an t w en t to
w ork. H e  w as v ery  angry w h en  h e ca m e  in  the e v e n i n g ..........................
T herea fter I  m ade up  and w e liv ed  as husband  and w ife  till A u gu st 12, 
w hen  I  le ft  ” .

I t  is sign ificant th at n o qu estion  w as p u t to  p la in tiff as- to  w hether 
there had  been  in tercourse a fter  th e  adultery  w as kn ow n . T h e  first 
defen dan t sa id  th at there w as n o  su ch  in tercourse, b u t  asserted it  w as 
becau se  th e pla intiff w as sick . O n th e  fa c ts  I  th ink  I  m u st h o ld  that 
there w as n o in tercourse. T h ere is n o ev id en ce  th at th e  first d efen dan t 
w as p en iten t and asked o r  w as gran ted  forgiven ess. H is  le tter  w ritten ' 
to  A silin  w ith in  a few  days show s th at h e  w as n o t pen iten t. N o  acts are 
spoken  to  from  w hich  forgiven ess o r  re insta tem en t o f  th e  offending 
tusband can  b e  presu m ed . T h e  D istr ict  Ju d g e  has correctly  .p u t  the 

position  as fo llow s : — “  P la in tiff says th at she d ec id ed  to  take no action  
for the sake o f  th e ch ildren  and a lso  as she h op ed  to  red eem  her husband 
and start life  afresh  ” .

T h e d efen d an t in  his ev id en ce  m en tion ed  n o  fa cts  from  w hich  
cond on ation  m a y  b e  presum ed.

T h e ev id en ce  certa in ly  sh ow s forbearan ce  on  th e p a rt o f  th e w ife , 
b u t  in m y  op in ion  it  fa lls fa r  sh ort o f  sh ow in g  forgiveness o r  reinstate­
m en t o f  th e husband . T h e on ly  solid  fa c t  th a t em erges is .that th e  
husband  aD^ w ife  liv ed  togeth er in  the sam e h ouse  fo r  a  fe w  m on th s. 
Som e em phasis w as la id  b y  cou n sel for  ap pellant on  th e  ph rase o f  
plaintiff— “  th erea fter I  m a d e  u p  ” , b u t  n o  a ttem p t w as m a d e  to  obta in  
any details con cern in g  th e  “  m ak in g  up  ” , and  in  considering  w hat it 
con s isted  o f  w e  are le ft  to  sunrise.

In  a ll th e  c ircu m stan ces  I '  d o  n o t th ink  the D istr ict J u d g e  w as justified  
in  find ing th at th e  p la in tiff con d on ed  th e  ad u ltery  o f  th e  first defendant.
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In  consequence it is unnecessary for m e  to  consider the oth er interesting 
questions w hich w ere raised in the a p p ea l.

T he appeal is dism issed w ith  costs.

J a y e t il b k e  J.— I  agree .
Appeal dismissed.


