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1943 P r e s e n t: de K retser and W ijeyewardene JJ.

APPUHAM Y, e t al., Appellant, and HOLLOWAY, Respondent.

135—D. C. K an dy, 455.

K a n d y a n  d e e d  o f 1 g if t— R e v o c a tio n  b y  d o n or— S u b se q u e n t g if t  to  an o th er—  
T ra n sfe r  b y  o r ig in a l d o n ee ’s  h e irs  a f te r  re v o c a tio n — P rio r  re g is tra tio n  o f  
tra n s fe r— F id e i com m issary  g if t— D octrinei o f  s i s in e  lib eris.

• W h ere a  d eed  o f  g if t  con ta in ed  th e  fo llo w in g  c la u s e :— A n d  a fter  th e  
d em ise  o f  b o th  o f  us,, th e  sa id  P  sh a ll p o ssess th e  a foresa id  lan d s and  
p rem ises a s lo n g  as p o ss ib le ;  and in  th e  e v e n t  o f  h is  h a v in g .le g it im a te  
ch ild ren , b orn  o f  a  w ed d ed  w ife  o f  h is, th a t h e  m a y  co n v ey  th e  prem ises  
u n to  t h e m ; b u t in  th e  e v e n t  o f  h is  h a v in g  n o  leg it im a te  ch ild ren , th en  
and  in  su ch  case, h e  sh a ll p o ssess th e  sa id  p rem ises d in in g  h is  life tim e  
and  th erea fter  t h e  sa id  la n d s an d  p rem ises sh a ll d e v o lv e  on  th e  d au gh ters  
o f K ., deceased , and  th e ir  r esp ec tiv e  d escen dan ts, and th e  sa id  prem ises  

• sh a ll n o t d e v o lv e  o n  an y  o th e r  p ersons,—
H eld , th a t th e  d eed  d id  n o t crea te  a  v a lid  fid e i co m m issu m  in  favou r  

o f  th e  ch ild ren  o f  P .
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A  K a n d y a n  d e e d  o f  g if t  w a s  rev o k ed  b y  th e  d on or o n  th e  g ro u n d  th a t  
th e  d o n ee  had fa ile d  t q  g iv e  h im  n ecessa ry  a ss ista n ce . T h ereu p on  t h e  
d on or g if te d  th e  p ro p er ty  to  A .

S u b seq u en t to  th e  d e e d  o f  rev o ca tio n  th e  p ro p er ty  w a s  tra n sferred  to  
B  b y  th e  h e ir s  o f  th e  o r ig in a l d o n e e  an d  B  reg is ter ed  h is  tra n sfer  p rio r  to  
th e  d e e d  o f  g if t  t o  A .

H eld , th a t  B ’s  tra n sfer  d id  n o t  p r e v a il o v e r  th e  g if t  to  A  b y  rea so n  o f  
p rio r  reg istra tion .

^  PPEAL from  a judgm ent of th e  D istrict Judge of Kandy.

H ie  facts appear from  th e headnote and the argu m en t

N . E. W eerasooria, K .C . (w ith  h im  C. E. S . P ere ira  and S. R. W ija ya -  
tild k e ) ,  for  defendants, appellants.—The deed o f g ift P  2 w as execu ted  
b y the donor w ith  th e  object o f securing succour and assistance from  th e  
donee. H ow ever, as the la tter predeceased him , h e b y  2 D  2 o f  1904 
revoked th e g ift  referred to, th e object of th e g ift being defeated  by th e  
donee’s dem ise.

[ d e  K r e t s e r  J.—Could th e  donor h ave revoked P  2 in  v iew  o f th e  
express renunciation that th e  donors “ th eir  heirs, executors, adm inis­
trators s h a l l  not at any tim e d ispute or contest th e  donation ?]

That clause could n ot m ake th e  deed irrevocable so lon g  as th e  condi­
tions o f  th e grant had n ot been  fulfilled . S ee  H a yley  on S inhalese L aw s  
and C ustom s  p. 307 and  p. 312 and D harm alingam  v. K u m arih am y \

A fter the revocation of P  2 by 2 D  2 the donor executed  a g ift to P unchi- 
rala  subject to a fidei com m issum  in  favour of the second to fifth defend­
ants—h is legitim ate children. P  4 could n ot h ave con veyed  any  
in terest in  the share w hich  M udaliham y gifted  to K iriham y as in  1916 
w hen P  4 w as executed, th e  deed of g ift P  2 had already b een  revoked.

The fact that P  4  is registered and th e  revocation 2 D  2 is not is  im ­
m aterial. Prior to. th e K andyan L aw  D eclaration and A m ending  
Ordinance of 1938 it w as n ot necessary even  to execu te a deed of revoca­
tion  and therefore no question of registration can arise. T he effect 
o f Ordinance No. 7 of 1840 in  th is respect w as considered in  
D. C., K a n d y, 23,886 * in  w hich  case Carr J. h eld  that a notarially  
execu ted  instrum ent w as necessary, but th is decision w a s n ot fo llow ed  
in  D ■ C., K a n d y, 23,0431 and dissented from  in  D. C., B adulla , 
19J60  ‘ w here it  w as h eld  that resum ption of th e land b y  th e  
donor w as sufficient to annul a deed of g ift. The on ly  req u isite  
for a valid  revocation is  in ten tion  and som e evidence that th e intention  
has b een  carried out. S ee  H a y ley  p. 313. So that under th e K andyan  
L aw  if  a form al revocation w as not required th e  fact that th e deed  o f  
revocation w as not registered is  irrelevant. Therefore th e plaintiff 
cannot under P  4  claim  M udaliham y’s rights.

L. A . R ajapakse  for p laintiff, respondent.—The com peting deeds ar.e 
p laintiff’s deed P  4 and defendant’s deeds 2 D  2 and 2 D  1. P  4  gets priority  
b y  registration, and 2 D  2 and 2 D  1 are void. In  other w ords if  2 D  2' and  
2 D  1 w ere n ever executed  p laintiff w ould  get a declaration of t it le  on  h is  
deeds. A s soon as th e defendants produce 2 D  2 an d  2 D  1 w ith  a v iew  to

1 (1925) 27 N . L. R .8 . 3 (1852) Austin 145.
* (1851) Austin 159. * (1874) 3 Grenier 24.
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destroying or taking aw ay Kiriham y’s title  on P  2, th e doctrine of registra­
tion  steps in  and destroys or declares void  or gets out of the w ay the  
attem pted destroyers, viz., 2 D  2 and 2 D  1. V ide de S ilva  v . W agapadi- 
g e d e ra 1; Jam es v . C aro lis' and K obbekaduw a v. G eneral R ubber Co."

[Wueyewardene J ~ I f  the revocation w as subsequent to P  4 w ill the - 
plaintiff succeed as against th e defendants ?]—No in  that case the  
defendants w ill succeed as no question of priority Will arise then. 
The result m ay • be anomalous but such anomalies arise as a result of 
the doctrine of registration, e.g., the case of a subsequent transferee from  
an intestate w ho m ay claim  priority by registration as against an earlier 
transferee from  an executor or administrator w here the probate or letters 
w ere earlier and had. not been registered. S ee per Sampayo J. in Jam es 
v . C aro lis1; [also Fonseka v. Fernando*].

The fact that P  2 w as a Kandyan deed of gift w hich w as revocable 
■and that Kiriham y’s t itle  -was defeasible does not m ake any difference.
■ The instrum ent that is declared void  need not be a deed conveying  
t i t l e : it m ay be a deed of release, surrender, annulm ent or a grant of 
adm inistration or. a judgm ent of a Court. See sections 8 and 6 of Cap. 101.

The- id ea , underlying registration is the protection of the innocent 
purchaser for. value. Jam es v . Carolis (supra) .  It does not re-vest title  
or establish rights to la n d : it m erely declares the earlier unregistered  
deed void and in  that w ay affects the devolution of rights. M oham ed A li  
v. W eerasooriya°. •

That a g ift of im m ovable property by a deed can be revoked without, 
another deed is  a 'startling proposition. .

Quite apart from  registration, the defendant’s case m ust fa il because 
the deed 2 D 1 does not create a valid  fidei com m issum  in their favour. 
2  D l  is subject to tw o conditions: —  (1) i f  Punchirala has legitim ate 
children, he m ay  convey the lands to th e m ; that is, h e  has a discretion  
to convey or not, (2) i f  he, has no legitim ate children, upon his death the  
lands shall devolve on third parties. There is a valid  fidei com m issum  
'in condition No. (2) on ly ; but that is a conditional fidei com missum. 
In this case Punchirala, had  legitim ate children, and persum ably using  
h is discretion h e did not convey to his children, but' instead conveyed  
to th e plaintiff. •'■■■

N. E.. W eerasooria, K .C . (in rep ly).—The principle enunciated in  the  
decisions cited by m y learnecf friend does not apply to the facts'o f th is 
case. The effect of the revocation w as to com pletely destroy the deed of 
gift P  .2. Here, there is no question of com peting deeds as the deed of gift, 
has been effectively  annulled and nothing co u ld -h a v e  passed. The 
grantor at the tim e of the execution  of P  4 had no title w hatsoever to  
Mudalihamy.’s rights. ,

2 D  T creates a fidei com m issum  in  favour of the legitim ate children  
of the, donee. It se ts  out on w hom  the property w ould  devolve if  the 
donee died w ithout issue, and in the circum stances of this case as the 
donee le ft  children the doctrine of s i sine liberis  w ould apply and the 
property w ou ld  .devolve on the legitim ate children.

1 30 N. L. R. 317. *17 N .L .R .7 6 .
"■ • 17 N. L. R. 76. . * 15 N. L. R. 491.
' 3 32 N. £ . R. 353. 8 4 C. A . C. 30. '
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March 8, 1943. W ijeyew ardene J .—
This is an action for. partition. A  dispute has arisen b etw een  th e  

plaintiff and the second to  fourth defendants regarding the h a lf share  
claim ed by th e plaintiff.

It is adm itted by both th e parties that M alham y Vedarala, the original 
ow ner of the property, g ifted  it by P  1 o f 1867 to h is tw o children, M udali- 
ham y and K aluham y. M udaliham y and K aluham y gifted  the property  
to  K iriham y, the son o f Kaluham y, by P  2 of 1897. On th e death o f  
K iriham y the adm inistratrix of h is in testate estate executed  a conveyance 
P  3 of 1903 in favour of Punchirala and D ingiri Am m a, the tw o children  
of Kiriham y. The plaintiff claim s Punchirala’s h a lf share b y  right of 
purchase under deed P  4 of 1916 executed  by Punchirala and registered  
on October 31, 1916. The contesting defendants h ave proved that 
M udaliham y revoked th e deed of g ift P  2 b y  2 D 2 of Septem ber 7,1904, after 
the death of K iriham y so far as h is ow n share of the land w as concerned  
and that M udaliham y gifted  that share b y  2 D  1 of Septem ber 7, 1904. 
to Punchirala subject to certain conditions. Punchirala died about 
1939 leaving as h is legitim ate children th e 2nd, 3rd, and 4th defendants. 

The various questions that h ave to be considered in  th is case are—
( i )  Had M udaliham y the right to revoke the deed P  2 ?

(ii.) W hat w ere the rights o f the contesting defendants under deed  
2 D  1 ?

(iii.) A re the rights of the contesting defendants under 2 D  1 avoided  
b y the due registration of P  4 and the non-registration of 2 D 1 
and 2 D  2 ? .

The deed of g ift P  1 w as executed  b y  M udaliham y and K aluham y  
“ w ith  the object of securing all' necessary succour and assistance ” 

-for them  and K iri Etana, th e w ife  of K aluham y, during their lifetim e. 
M udaliham y executed  deed 2 D 2 revoking h is g ift as h e “ received  no 
assistance or succour ”. The deed P  1 Could, therefore, h ave been  revoked  
and the declaratory clause in  P  1 that th e donors or “ their heirs, executors, 
adm inistrators shall not at any tim e dispute or contest th e d on ation ” 
cannot have the effect of m aking the deed irrevocable so long as the  
conditions of the g ift h ave not been fulfilled.

It is urged on behalf of the contesting defendants that th e deed 2 D  1 
created a fidei cow/missum  in  their favour. The relevant clause in  the  
deed reads as fo llow s : —

“ A nd after the dem ise o f  both of us (nam ely, M udaliham y and h is  
_sister-in-law , K iri Etana), th e said Punchirala sh all possess the aforesaid  

lands and prem ises as long as possible and in  the event of h is having  
legitim ate children, b o m  of a w edded  w ife  of his, that he m ay convey  
th e said prem ises unto them.; but in  th e event of h is having no le g it i­
m ate children, then and in such case, he shall possess the said prem ises 
during h is l if e t im e ; and thereafter the said lands and prem ises' shall 
d evolve on M adanwala V idanalagegedera Ukku M enika and • Punchi 
M enika, the daughters of K a lu h a m y  A rachchi,-deceased, w ho w as the  
brother of m ine the said M udaliham y, and their respective descendants, 
and the said prem ises shall not devolve on any other person.”



280 W IJE Y EW A R D EN E J .— A p p u h a m y  a n d  H o llo w a y .

That clause does not appear to m e to designate w ith  certainty the  
persons on w hom  the'property should devolve on the death of Punchirala 
leaving legitim ate children. T h e, donor has, no doubt, stated that, 
if  Punchirala died w ithout legitim ate children, the property should  
go to Ukku Menika and Punch! Menika. Does it  therefore follow  as a 
necessary consequence that, if  Punchirala had legitim ate nhiidrnn the  
property should devolve on the legitim ate children of Punchirala under 
th e ,bond of fide i com m ussum  ? I do not think such an inference could be 
drawn in  this case, as the children of Punchirala w ere not th e  descendants 
o f M udalihamy and no burden w as imposed on them.
The w hole doctrine of s i sine liberis  is  discussed b y  Roman-Dutch Law  

jurists in  connection w ith  the testam entary fidei com m issa  only (Aha- 
m a d u  Lebbe v . Sulo/rigamma.1 Even w here there is such an express ■ 
provision in  a testam entary fid e i comrrdssum, th e better opinion of the  
jurists appears to be that a fidei com m issum  cannot be im plied in favour 
o f the children in  the absence of special circum stances (see Lee on Roman- 
D utch Law , 1915 Edition, p . 317). In h is introduction to the Jurispru­
dence of H olland  (L ee’s  Translation, Vol. I, page 153) Grotius expresses 
h is v iew s thus—

If  any one says, “ I leave m y property to John, and in case John  
dies w ithout children I desire that it shall go to Paul ”, in  such case it is 
understood that although John dies before the testator, his children  
shall be preferred before P a u l; but w hether John succeeding as heir is 
understood to be burdened w ith  th e duty of letting the property go to his 
children is doubted. H ow ever, th e generally accepted v iew  is  that 
th is is not so unless th e children w ere descendants of th e testator or 
unless th e children w ere found to be them selves charged w ith  further 
gift over, or unless the last w ill contained som e other indications from  
w hich  a contrary intention m ight be inferred; (G rotius 2.205).
The sam e v iew  is expressed thus by Van Leeuw en in  h is Com m entaries 

(K o tze’s Translation, Vol. I, page 383):—
“ If children are m entioned under a condition, as if  I said . . . . ” 

I institute John m y heir and, if  h e  happen to die w ithout children, 
P eter shall be m y heir in  his stead ; it  is clearly understood that, on the  
predecease of John, h is children are preferred to Peter.' B ut are these  
children adm itted to a fidei com m issary  inheritance, and is John, 
having enjoyed the said inheritance, bound at h is death to le t  it 
devolve upon h is children ? A  distinction m ust be drawn that 
under the testator’s children* grandchildren are so held  to be included, 
i f  from  th e circum stances it appears that such w as the intention.

B ut as regards the collateral line, or other strange heirs, th is does not 
take place, because a condition has of itself no effect, nor can it  be 
called an actual part of the testator’s intention, but is  on ly an addition  
subject to the intention, in  w hich  case the children m entioned under 
th e condition are not considered further or otherw ise than anything  
else m ade subject to a con d ition ; as if  I  said, I  appoint John m y  
heir, if  at the tim e of m y death he possesses a certain house or horse, 
it  w ould be absurd to say that the inheritance m ust follow  the house 

-or horse.”
i 2 c. w. R. 20S. .
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I  w ould, therefore, hold  that th e contesting defendants did not acquire 
any f i d e i  com m issary  rights in  the property b y  v irtu e of 2 D  1. The deed  
P  4 w as for that reason effectual to  con vey  an absolute right to a h alf 
share of th e property to the plaintiff and th e contesting defendants can  
m ake no claim  to that share.

The decision I have reached on th e question of the rights of Punchirala  
and h is children under 2 D  2 renders it  unnecessary for m e to  decide the  
third point stated b y  m e earlier. But, as it  raises an im portant question  
o f law  and w as fu lly  argued before us, I w ould  state m y opinion upon it.

The plaintiff’s  claim  is based on the deed  of g ift P  2 of 1897 b y  M udali- 
ham y and th e  deed o f transfer P  4 of 1916 b y  Punchirala registered in  
1916. The contesting defendants state that M udaliham y revoked P2 in  
1904 and h ave produced th e deed of revocation  2D2 as evidence of such  
revocation. They base their claim  on that deed and th e  deed  o f G ift 2D1 
of 1904 executed  by M udaliham y. The deeds 2D1 and 2D2 are not 
registered.

I f  the provisions of section 7 of the R egistration of D ocum ents Ordinance 
apply to th e com peting deeds, then  clearly  a claim  based on P  4 ought to  
prevail over an adverse claim  based on 2 D 1, even  if  2 D 1 created fidei 
com m issary  rights in  favour o f th e contesting defendants, in  v iew  of the  
registration of P 4  w hich  is  a “ subsequent in stru m en t” for “ valu ab le  
consideration ”. B ut do the provisions of section  7 apply in  th is case ? 
W hen Mudaliham y revoked P  2 in  1904, that deed ceased to h ave an y  
lega l effect That resu lt w as brought about b y  th e  m ere fact o f revoca­
tion  and n ot b y  reason of any fact o f registration. T he position, there­
fore, that has to be considered in  th is case is d ifferent from  that ex istin g  
in  the cases w hich  usually  arise for consideration under section  7 of the  
R egistration of D ocum ents Ordinance. The cases gen erally  considered  
are o f the fo llow in g  ty p e—A  se lls  or g ifts property to B  in  1897 and B  
se lls  the property to C b y  a registered deed in 1916. The t itle  o f C is  
contested b y  X  claim ing on an unregistered deed execu ted  b y  A  in  1904. 
In  such a case C gets better title  (v id e  Jam es v . C a ro lis1) .  B ut there is 
clearly  a difference b etw een  that case and the present case. In  that case, 
th e execution  of th e deed by A  in  favour of X  in  1904 d id  not destroy or 
affect in  an y  w a y  th e  title  conveyed to B  and, in  fact, X  got no title  
under that deed at the tim e of its execution. B  still had title  to th e  land  
but h e ran  the risk  of losing  h is t itle  i f  h e  perm itted  X  to register X ’s 
deed before him  and thus gain  priority under section  7. In  th e present 
case, how ever, the deeds 2 D 1 and 2 D  2 effectually  pushed P  2 out of their  
w a y  in  1904 th e m om ent they w ere execu ted  even  if  P  2 w as registered  
at th e tim e. The position becom es st ill clearer if  w e  accept as correct 
th e  law  laid  dow n in  (1874) 3 G renier 24 and hold that, before th e  
K andyan Law  Declaration and A m endm ent Ordinance, No. 39 o f 1938, 
a  m ere resum ption of the land* b y  the donor w as sufficient to annul 

. a  deed  of g ift and it w as not necessary to execu te a  deed o f revocation in  
accordance w ith  th e provisions of Ordinance No. 7 o f 1840. In  such  a 
case there w ould  not be a deed w hich  could be registered- T he position  
that arises as a  resu lt o f th e  revocation of a K andyan deed  Of g ift appears 
to  be som ew hat analogous to the position created b y  a partition decree

117 N . L. S .  76 a t 79.
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and considered in  B ernard v . Fernando  \  In  that case, a co-owner sold his 
undivided rights' a fter  a land had been partitioned under Ordinance No. 10 
of 1863 and the purchaser having registered h is conveyance claimed  
priority .over a ll persons basing their rights on the unregistered partition  
decree. This court held that th e question of title  had to be considered  
independently o f the Law  of Registration as th e entering o f the partition 
decree w iped out all previous rights. In the present case w hen  M udali- 
haiiiy executed the deed of revocation 2 D  2 in  1904, the very foundation  

. o f  the title  of Punchirala based on P  2 w as destroyed and Punchirala had, 
therefore, no right based .on that' deed w hich he could transmit to a 
vendee and enable such vendee to set up title  against those claim ing  
adverse interests under D 2 and 2 D 1. I th ink  that the title, i f  any, 
•of the contesting defendants is  not defeated b y  the priorregistration of P  4. 
. A s I  hold that under the deed 2 D 1, no fidei com m issary  rights devolved  
o n  th e contesting defendants, I dism iss th e appeal w ith  costs.

be Khetser J.—I agree.
A ppea l dism issed.


