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1937 Present: Moseley J. and Fernando A.J. 

S A T H I Y A N A T H A N v. S A T H I Y A N A T H A N . 

203—D. C. Colombo, 2,414. 

Divomce—Marriage of party to action before decree absolute—Application to 
enter decree absolute nunc pro tunc—Death of party—Power of Court— 
Civil Procedure Code, s. 605. 

Where a decree nisi is entered for the dissolution of a marriage, the 
Court is not bound of its own motion to make the decree absolute after 
the expiration of the time limit. 

The marriage of a party to a divorce action before the decree is made 
absolute is invalid. 

An application to enter decree absolute nunc pro tunc should not be 
allowed where the rights of third parties are affected. 

Quaere, whether the Court has power to enter decree absolute where the 
marriage has been dissolved by the death of a party after decree nisi. 

TH E plaintiff, husband, brought an action for divorce against the first 
defendant his w i f e and decree nisi was entered on October 10, 1921. 

The second defendant , the co-respondent, marr ied the first de fendant 
after the period of three m o n t h s from the date of d e c r e e nisi, but be fore 
the decree absolute . T h e plaintiff died in Apri l , 1935, and the second 
defendant on March 18, 1936. T h e first de fendant m o v e d 1 t h e 
District Court on September 14, 1936, to m a k e absolute, nunc pro tunc the 
decree nisi. The purpose of the appl icat ion w a s t o m a k e va l id t h e 
marr iage of the second defendant w i t h the first de fendant in order that 
the latter m a y succeed as one of the he irs o f° the s econd defendant . T h e 
learned District Judge refused the appl icat ion because t h e marr iage w a s 
ipso facto annul led by the death qf the plaintiff. F r o m th i s order the 
first defendant appeals. 

H. V. Perera, K.C. ( w i t h h i m D. W. Fernando and K. Subramaniam), 
for first defendant , appel lant .—According , to Engl i sh l a w the g u i l t y 
party cannot apply to h a v e the decree nisi m a d e absolute . In C e y l o n 
e i ther party could m a k e the application. A period of three m o n t h s w a s 
fixed b y the Court and after the expirat ion of that t i m e t h e decree nisi 
could be m a d e absolute. Af ter t h e expirat ion of that t i m e no cause can 
be shown. Hence the order to m a k e the decree absolute is p u r e l y a 
ministerial act. Though t h e decree abso lute i s neces sary i t is m e r e l y a 
formal matter . Under sect ion 625 of the Civi l Procedure Code, t h e 
appeal is from a decree nisi. T h e r e i s no appeal f rom the decree absolute . 
E v e n in the absence of a decree absolute , t h e part ies m a y remarry. T h e 
Court m a y m a k e decree nisi absolute w h i l e an appeal is pending . T h e 
Court has the p o w e r to do so. A l t ernat ive ly as soon as the decree nisi is 
confirmed by the S u p r e m e Court on appeal , the decree m u s t b e m a d e 
absolute . 

[FERNANDO J.—Should a decree nisi b e entered in an act ion for 
nul l i ty ?] _ 

Different provis ions apply for act ions for nul l i ty . Sec t ion 607 of the 
Civil Procedure Code deals w i t h it. 
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The parties can marry immediate ly after the decree is made absolute. 
[FERNANDO J.—Can a party marry wh i l e an appeal is pending?] 
No. Sect ion 6 2 5 of the Code prevents it. If the appeal is dismissed, 

it presupposes that the decree is to be made absolute, a party m a y m a n y 
at any t ime after the dismissal of the appeal, but not as long as the appeal 
is pending (de Silva v. de Silva'). 

So far as the parties are concerned, the matter is decided by the decree 
nisi as the parties cannot be intervenients under section 6 0 4 , and t h e 
Court after the expirat ion of the t ime should m a k e the decree absolute. 
. \s this had^iot been done at that t ime, the marriage should be annulled 
nunc pro tunc. * . • 

The judgment of Mr. Justice Dalton in Aserappa v. Aserappa" i^Qicates 
•that a party should m o v e the Court to have the decree nisi made absolute, 
but it is obiter. A l imony pendente lite is granted till the case is pending, 
that is till the decree is made absolute. Sect ion 6 1 4 deals w i th a l imony 
pendente lite. N o application can be made ti l l decree absolute. 

Either party can apply for the decree to be made absolute (Hulme-King 
v. de Silva'). There is nothing in the w a y of making the decree absolute 

.nunc pro tunc as no party has acquired any right. A Court cannot pass 
such an order in the case of an adjudication, but it wi l l be granted w h e r e a 
Judge has forgotten some ministerial act or w h e r e no judicial discretion is , 
to be exercised. (10 Encyclopedia of Laws of England (2nd ed.,), p. 98.) 

E. B. Wikramanayake (N. E. Weerasooria w i t h h i m ) , for second 
respondent, as amicus curiae.—There is no duty cast on the District Judge 
to m a k e a decree absolute nor is there any duty for h im to. make it nunc 
pro tunc. A s there is no provis ion in the Civil Procedure Code, the 
Engl i sh Jaw must be fo l lowed. Aserappa v. Aserappa' lays d o w n the 
procedure to be fo l lowed. Part ies after decree nisi m a y l ive together, but 
they need not remarry. The marriage cont inues till the decree is 'made 
absolute (Hyman v. Hyman')'. T h e status of w i f e continues till that 
date (Norman v. Villars'). T h e three months is not the l imit (Silva v. 
Missinona'). Divorce should n e v e r be granted as long as there is a 
chance of reconcil iation. The o n l y difference b e t w e e n Engl ish l aw and 
Ceylon l a w is that under the former only the innocent party can apply 
and under the latter e i ther party can (Aserappa v. Aserappa (supra).) 

Where a party dies, the Court has no jurisdiction to pronounce any 
judgment . The action ceases (Stanhope v. Stanhope'). 

Sect ion 839 does not g ive all the powers suggested by the appellants. 
There is no authority to show that a decree could be made absolute e i ther 
ex mero motu or nunc pro tunc. 

In England it has been held that if a party marries before the decree is 
m a d e absolute, that marriage is vo id (Rogers, otherwise Briscoe v. Halm-
show °). H e n c e the first defendant's second marriage is void and she has 
no right of success ion to the property of the second defendant. She i s 
m a k i n g this application to enable her to obtain the rights of succession. 

' (1926) 29 N. L. R. 378 at 379. 5 (1904) P. 403 at 406. 
« (1935) 37 N. L. R. 372 at 374. 
* (1936) 38 N. L. R. 63. 
4 (1935) 37 N. L. R. 372. 

« (1877) 2 Ex. 359. 
' (1924) 26 N. L. R. 113. 
8 (1886) 54 L. T. 906. 

• (1864) 11 L. T. 21. 
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H. V. Perera, in reply .—The pos i t ion of the part ies i s f ixed b y t h e 
decree nisi (Fender v. Mildmayl). 

Stanhope v. Stanhope' can b e dis t inguished. T h e r e the h u s b a n d 
obta ined a decree nis i for the dissolut ion of marr iage and before the 
e x p i r y of the t ime h e died. T h e w i d o w w o u l d rece ive a benefit under t h e 
w i l l of the husband and the pet i t ioner appl ied l eave to r e v i v e the d ivorce 
su i t to prevent the w i d o w from enjoy ing t h e benefit. In t h e present case 
t h e facts are different. 

The r ights that w i l l be acquired are m e r e l y incidental . T h e y are not 
part of the action. T h e r ights of th ird part ies should not be taken in to 
considerat ion. 

Cur. adv. vult. 
October 2 0 , 1 9 3 7 . FERNANDO A.J .— 

T h e plaintiff in this act ion prayed for the d isso lut ion of h i s m a rr i a g e 
w i t h the first defendant-appel lant , and the second defendant w a s jo ined 
in the action as co-respondent. A decree nisi w a s entered o n October 
1 0 , 1 9 2 1 , to be m a d e absolute at t h e expirat ion of three m o n t h s from that 
date , but no decree absolute w a s in fact entered. 

Counsel for t h e appel lant states that after three m o n t h s from the date 
of the decree nisi, that is to say, on October 6 , 1 9 2 2 , the first de fendant 
marr ied the second defendant . T h e second defendant is n o w dead, and a 
quest ion has arisen w h e t h e r the first defendant is ent i t l ed to succeed as 
one of the heirs of h i s estate. T h e appl icat ion of the first defendant i s 
contes ted by the other heirs of the second defendant w h o are represented 
in these proceedings by the Counse l w h o h a v e b e e n a l l o w e d to appear i n 
th i s appeal as amicus curiae. 

It w a s contended b y Mr. H. V. Perera that on the expirat ion of three 
m o n t h s from the date of the decree nisi, the Distr ict Court shou ld h a v e 
entered decree absolute ex mero motu e v e n if there w a s no appl icat ion for 
that purpose by any of the part ies to the action, and t h e appel lant's 
appl icat ion to the Court w a s that a decree absolute should n o w b e entered 
nunc pro tunc. 

The learned District Judge refused the appl icat ion for the reason that 
t h e plaintiff had died before the application, and that t h e marr iage 
b e t w e e n the plaintiff and the first defendant had a lready b e e n dissolved. 
I t is admit ted that the plaintiff d ied in September , 1 9 3 5 , and the appl icat ion 
b y the first defendant w a s m a d e o n S e p t e m b e r 1 4 , 1 9 3 6 . It is a lso 
admit ted that the appl icat ion that t h e decree abso lute be en tered nunc 
pro tunc has b e e n m a d e because of the death of t h e plaintiff in September , 
1 9 3 5 . 

Mr. Perera contended that u n d e r sect ion 6 0 5 of the Civi l Procedure Code 
i t w a s the d u t y of the Court to enter ah order absolute . Sec t ion 6 0 5 is in 
t h e s e t e r m s : " w h e n e v e r a decree n i s i has b e e n made , and no sufficient 
c a u s e has b e e n s h o w n w h y the s a m e should not b e m a d e abso lute as i n 
t h e last preceding sect ion prov ided w i t h i n t h e t i m e there in l imi ted s u c h 
decree nisi shal l on the expirat ion of s u c h t i m e b e m a d e a b s o l u t e . " 

I n de Silva v. de Silva', Garv in J. ordered t h a t . t h e decree n i s i en tered in 
t h a t act ion should b e m a d e absolute in spi te of an appeal that had b e e n 

1 (1937) 3AUE.R. 402. * (1886) 54 L. T. 906. ' (1926) 29 N. L. S. 378.-
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i ( 7935 ) 37 N. L. R. 372. ! 38 N. L. R.S3. 
3 ( 7 9 2 6 ) 29 A'. L . R. 378. 

filed against an order m a d e in the decree nis i directing one of the parties 
to m a k e a certain se t t lement of property. The appeal against the order 
direct ing a sett lement , h e thought, could not affect the quest ion of the 
dissolution of the marriage. In the course of his judgment, Garvin J. 
uses these words : " at the expiration of three months , in the absence 
of any objection, the Court is required to make the decree so entered 
a'bsolute". Lyal l Grant J. in the same case said that if the reasons set 
out in se.ction 604 of the Code are not brought forward, the decree is made 
absolute as a matter of course, and w e n t on to state that the Civil 
Procedure Code appeared to contemplate a decree nis i being made 
absolute, e v e n though an appeal m a y be pending against it. In the case 
of Aserappa v. Aserappa1 Dalton J. observed that the practice of the 
Court of entering decrees absolute in matrimonial cases as a matter of 
course after the lapse of the prescribed period wi thout the Court be ing 
m o v e d thereto by either party w a s not justified by any provision of the 
Civil Procedure Code. " This " he states, " is the English practice, and I 
see nothing contrary to it in our Court. One can visualize a case wi thout 
any difficulty in wh ich the successful party might not w i sh to have the 
decree made absolute immediate ly the t ime l imited expired. Cases are 
not u n k n o w n , if they are rare, of husbands and w i v e s coming together 
again after a decree nisi has been entered ." Maartensz J. in a separate 
judgment stated that h e w a s unable to agree w i t h the contention that 
the District Judge should h a v e made the decree absolute on the 
expirat ion of three months from the date of the decree nisi, and if I may 
say- so w i t h all respect, h e appears to have agreed w i t h the opinion of 
Da l ton J. that the person w h o requires the Court to m o v e should m o v e 
the Court and that the Court is not required to act of its o w n motion in 
making the decree absolute. 

In Hulme-King v. de Silva' wh ich is the same case as de S i lva v. de Silva * 
their Lordships of the Pr ivy Council observed that it had been held in 
Ceylon that there w a s nothing either in the l aw or the practice to prevent 
the application for a decree absolute being made by the innocent or by 
the guilty^spouse and Lord Maugham proceeds to say that their Lordships 
see no reason for differing f rom the v iew, and indeed they w e r e not 
invi ted to hold the contrary. In this respect, the practice in Ceylon 
differed in their Lordships' opinion from the English law, and they came 
to the conclusion w h i c h is expressed in these words : " if the conditions 
h a v e been complied w i t h (that is to say, if no cause has been shown, and 
the fixed period has elapsed) the Court is bound to make the decree 
absolute, and it has b e e n held that in Ceylon, there is nothing either in 
the law or the practice to prevent the application being made by the 
innocent or by the gui l ty spouse ." This judgment to m y mind w hi l e 
express ly stat ing that e i ther spouse m a y make the application, appears 
to contemplate t h e posit ion that w h i l e the Court is bound to m a k e the 
decree absolute, there should be for that purpose an application by one of 
the parties to the action. In these c ircumstances I do not think there is 
anyth ing in the authorit ies w h i c h wi l l enable us to disagree wi th the 
opinion expressed in Aserappa v. Aserappa1 that there is nothing in 
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our Code w h i c h requires that the Court should act of i ts o w n mot ion in-
m a k i n g the decree absolute. I w o u l d repeat the observat ion of Da l ton J. 
that the person w h o requires t h e Court to m o v e should m o v e the Court 
for that purpose . I w o u l d add that there w a s no good reason w h y the 
first defendant should not h a v e appl ied that the decree nisi be m a d e 
absolute before her marriage if she desired to conserve a n y r ights that 
m a y accrue to her as a result of that marriage. I p r e s u m e that all the 
formal i t ies required by l a w for her marriage w i t h t h e first de fendant w e r e 
du ly observed, and the further requirement that the decree nisi should 
h a v e been m a d e absolute could h a v e been observed by her w i t h o u t any 
difficulty. 

Sect ion 625 of the Civil Procedure Code provides' that it shal l b e l a w f u l 
for the respect ive part ies to the marr iage to marry again upon the decree 
nisi be ing m a d e absolute. That sect ion also refers to a case w h e r e a 
decree o f nul l i ty has been entered, and the w o r d s of the sect ion appear to 
m e to provide that in a case w h e r e a decree of nu l l i ty has b e e n entered the 
part ies m a y marry again w h e n three m o n t h s h a v e e x p i r e d from t h e date 
of t h e decree wi thout any appeal therefrom, or if there is an appeal u p o n 
the confirmation, of the decree of nul l i ty b y the Appea l Court. T h e words , 
" any such d e c r e e " in that sect ion appear to m y m i nd to refer to t h e 
decree of nul l i ty and not to the decree nisi, because w i t h regard t o a 
decree nisi, it is express ly provided that the part ies m a y marry again on 
t h e decree be ing m a d e absolute . T h e proviso to that sect ion contempla te s 
t w o cases : (1) the case of an appeal to Her Majes ty in Council , and (2) to a 
case w h e r e in appeal the order of the Distr ict Court re fus ing to d i s so lve 
t h e marr iage has been set aside, and t h e Court of A p p e a l orders that the 
marr iage b e dissolved. T h e sect ion is, perhaps, no t v e r y happ i ly w o r d e d 
but in v i e w of the requirement in sect ion 605 that a decree nisi should b e 
m a d e absolute on t h e condit ions s e t out i n that sect ion, I do not th ink 
t h e party to a marr iage in respect of w h i c h a decree nis i has b e e n e n t e r e d 
i s ent i t led in any c ircumstances to marry again unt i l the decree nisi h a s 
been m a d e absolute. 

There s e e m s to m e to be another difficulty in the w a y of the appel lant . 
H e r application n o w is that the order m a k i n g the decree absolute shou ld 
b e m a d e nunc pro tunc . S u c h orders are s o m e t i m e s m a d e by Courts of 
l a w , but in pract ice such an order w i l l not b e m a d e in a case w h e r e the 
interests of other parties m a y be affected b y the order. If as I v e n t u r e to 
th ink it w a s not lawfu l for the first defendant to marry aga in ti l l h e r marr iage 
w i t h the plaintiff had b e e n dissolved, e i ther by order abso lute or by the 
dea th , of the plaintiff, then in the t e s tamentary proceedings w i t h regard 
t o the es ta te of the second defendant , s h e w o u l d n o t b e a person w h o i s 
ent i t led to succeed as a w i d o w of the second defendant . T h e he irs of t h e 
second defendant w o u l d b e s u c h persons as are ent i t l ed in l a w to succeed 
to h i s estate on the foot ing that h e w a s not l ega l ly married. On the 
death of the second defendant , certain r ights w o u l d d e v o l v e on h i s he irs 
on that footing, and the r ights c la imed b y Mr. Weerasooria's c l i ents w i l l 
c lear ly be affected b y an order d i s so lv ing t h e marr iage b e t w e e n the 
plaintiff and the first defendant , as such order is m a d e to date prev ious to 
t h e death of the plaintiff. T h e quest ion w o u l d also arise w h e t h e r t h e 
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Court w o u l d h a v e power to enter such an order in a case w h e r e the 
marr iage has a lready been dissolved b y the death of the plaintiff. I n m y 
opinion, the learned District Judge w a s right in refusing the application, 
a n d I w o u l d accordingly dismiss t h e appeal. 

MOSELEY J.—I agreed. 

Appeal dismissed. 


