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Present: L a s c e l l e s C.J . and W o o d R e n t o n J . 1913. 

B A B A L H A M Y v. D A N C H L H A M Y et al. 

32—D. C. Galle, 11,323. 

Sale—Vacant possession—Compromise by purchaser—Right to sue vendor 
for damages. 

If a vendor does not g ive vacant possession t o the purchaser, 
the purchaser would not be under any obligation t o take preliminary 
steps against the persons who had ousted him, or t o g ive to his 
vendors notice t o warrant a n d defend the t i t le which t h e y h a d 
purported to convey, but would have an immediate right of action 
against "them for their failure t o implement the primary obligation 
of the contract of sale. On the other hand, if vacant possession 
was g iven, the first duty of the purchaser who had been ousted b y 
third parties would be t o avai l himself of the remedy which t h e 
law gives h im against such parties, and thereafter, when h e had 
suffered judicial eviction, to call upon his vendors t o warrant and" 
defend tit le. 

The acceptance b y a purchaser of a compromise in a n act ion' 
brought b y h i m against third parties who h a d ousted h i m would 
throw on the purchaser himself the burden of showing that the 
sett lement arrived a t was the best thing that could b e done under 
the circumstances wi th which he h a d t o deal. 
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1918. ,~pHE facts appear from t h e judgment . 

Babaikamy 
Danchika A ' ^' ^ a y e w a r ^ e n e > * o r t n e defendants , appe l lants .—The 

respondent compromised t h e ac t ion in the Court of B e q u e s t s o n 
h i s o w n responsibil i ty. H e is not , therefore, ent i t led t o sue t h e 
defendants (his vendors) for d a m a g e s . Counsel c i ted Voet 21, 2, 30. 

Zoysa (with h i m Vernon Grenier), for t h e plaintiff, respondent .— 
T h e respondent had n o alternat ive but t o compromise the case 
under t h e c ircumstances . T h e defendants were not i ced t o warrant 
and defend t h e plaintiff's t i t l e , b u t t h e y took no part i n t h e case , 
and left t h e plaintiff alone t o fight t h e case . T h e plaintiff w a s 
unable t o es tabl i sh h i s t i t le in t h e Court of B e q u e s t s case , and 
t h e compromis ing of t h e case w a s the b e s t th ing t o do under the 
c i rcumstances . 

T h e Dis tr ic t J u d g e h a s he ld that t h e plaintiff w a s not given 
vacant possess ion by t h e vendors; in such a case the plaintiff h a s 
an i m m e d i a t e cause of act ion against the vendors for damages 
(Ratwatte v. Dullewe l). 

Jayewardene, in rep ly .—There i s n o mater ia l o n t h e record t o 
support t h e finding of t h e Dis tr ic t Judge t h a t vacant possess ion 
had not been g iven . Counsel c i ted Gurwnnanse v. Don Hendricks 

February 28 , 1913 . WOOD RENTON J . — 

T h e parties t o th i s act ion h a v e s o far been c o n t e n t t o rest their 
respect ive cases in t h e Dis tr ic t Court o n the pleadings , on certain 
i s sues of law w h i c h were framed, at the hearing, and o n documentary 
ev idence t h a t w a s adduced . T h e plaintiff-respondent a l leges t h a t 
t h e appel lant sold a land t o h i m by deed dated October 17, 1910; 
t h a t h e w a s prevented from taking possess ion of the land by certain 
third par t i e s ; t h a t h e s u e d t h e m in case N o . 6 ,461 of t h e Addit ional 
Court of R e q u e s t s of Galle , .calling u p o n his vendors t o warrant and 
defend t i t l e ; that the latter failed to do s o ; and t h a t his act ion in 
t h e Court of R e q u e s t s w a s d i smissed . On t h e s trength of t h e s e 
a l legat ions , h e c la ims d a m a g e s against the appel lants in the present 
act ion. T h e appel lants in their answer denied that there w a s any 
express condit ion in the deed of sale which bound t h e m t o warrant 
and defend the respondent ' s t i t le in t h e Court of R e q u e s t s act ion, 
and t h e y say that t h e not ice i s sued t o t h e m in t h a t act ion was bad 
in l a w ; t h a t t h e respondent h a s debarred himself from any remedy 
against t h e m by having compromised it , and, further, that w h e n fie 
informed t h e m of t h e d i s p u t e t n e y offered t o take back t h e land 
and t o repay h i m his m o n e y . F o u r i s sues were framed at t h e trial, 
raising respect ive ly t h e fol lowing q u e s t i o n s : — T h e ex is tence of the 

» (1907) 10 N. L. R. 304 * (1910) 13 N. L. R. 225. 
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i (1910) 13 N. L. R. 226. 

al leged c o v e n a n t t o warrant and d e f e n d t i t l e ; t h e ev ic t ion or n o n -
ev ic t ion of t h e re spondent b y process of l a w ; t h e va l id i ty of t h e 
no t i ce t o warrant a n d d e f e n d t i t l e ; a n d t h e effect of t h e c o m p r o m i s e 
by t h e respondent i n t h e Court of R e q u e s t s act ion . N o viva voce 
ev idence w a s a d d u c e d o n e i ther s ide , a n d t h e l earned Dis tr ic t J u d g e 
h a s g i v e n j u d g m e n t i n favour o f t h e re spondent subs tant ia l ly o n 
t h e fo l lowing grounds . H e ho lds t h a t there w a s a c o v e n a n t to 
warrant and de fend t i t l e ; t h a t t h e vendors did n o t in t h e present 
case g ive t o t h e re spondent t h a t v a c a n t p o s s e s s i o n w h i c h i m p o s e d 
u p o n h i m any d u t y t o serve a n o t i c e o n h i s vendors t o warrant and 
defend t i t l e ; t h a t t h e n o t i c e ac tua l ly g i v e n w a s good in l a w ; and 
t h a t t h e c o m p r o m i s e in t h e Court of R e q u e s t s ac t ion w a s t h e o n l y 
reasonable s t ep t h a t t h e re spondent cou ld t ak e under t h e c i rcum­
s t a n c e s . T h e a p p e l l a n t s ' counse l to -day h a s n o t d i s p u t e d t h e 
ex i s t ence of an express c o v e n a n t by t h e vendors t o warrant and 
d e f e n d t h e t i t l e c o n v e y e d by t h e d e e d of October 17, 1910 , or t h a t 
t h e not i ce t o warrant a n d de fend t i t l e w a s formal ly sufficient. B u t 
h e argues t h a t t h e learned Di s t r i c t J u d g e h a d before h i m n o mater ia l s 
o n w h i c h h e w a s ent i t l ed t o h o l d t h a t v a c a n t pos se s s ion o f t h e l a n d 
i n ques t ion h a d n o t b e e n g iven , or t h a t t h e c o m p r o m i s e w a s e f fec ted 
under c i r c u m s t a n c e s w h i c h w o u l d prevent i t from barring • t h e 
respondent ' s present c l a i m . I t i s n o doubt poss ib le , b y compar ing 
t h e p leadings i n t h e present ac t ion w i t h t h o s e in t h e Court of 
R e q u e s t s act ion , and b y e x a m i n i n g t h e a r g u m e n t s of counse l , t o 
draw t h e inference w h i c h t h e D i s t r i c t J u d g e h a s i n f a c t drawn from 
t h e s c a n t y mater ia l s o n t h e face of t h e record as it. s tands . B u t i n 
v i e w of t h e fact t h a t t h e re spondent h imse l f h a s c o m e in to Court o n a 
foot ing w h i c h is on ly inte l l ig ible o n t h e ground t h a t c i r c u m s t a n c e s 
i m p o s i n g u p o n 'him t h e d u t y of g iv ing n o t i c e t o warrant and defend 
h a d arisen, I d o n o t th ink t h a t i t w o u l d be fair t o d ispose of t h e 
ac t ion w i t h o u t further inquiry in t h e D i s t r i c t Court. There s e e m s 
t o b e v e r y l i t t l e d o u b t n o w a s t o w h a t t h e l a w appl icable t o c a s e s 
of th i s k ind i s . I f in po int of fact v a c a n t posses s ion w a s not g iven , 
t h e respondent w o u l d b e under n o obl igat ion t o t a k e prehminary 
s t e p s against t h e persons w h o h a d o u s t e d h i m , or t o g ive t o h i s 
vendors n o t i c e t o warrant and defend t h e t i t l e w h i c h t h e y had 
purported t o c o n v e y , b u t w o u l d h a v e an i m m e d i a t e right of act ion 
aga ins t t h e m for t h e i r failure t o i m p l e m e n t t h e pr imary obl igat ion 
of t h e contract of sa le . On t h e o ther h a n d , if v a c a n t pos se s s ion 
w a s g iven , t h e dec i s ion of th i s Court in Gunmnanse v. Don HendricH1 

i s an authori ty b inding u p o n u s t h a t t h e first d u t y of t h e purchaser 
w h o h a d b e e n o u s t e d b y third part ies wou ld b e t o avai l h i m s e l f of 
t h e r e m e d y w h i c h t h e l a w g ives h i m against s u c h part ies , and there­
after, w h e n h e h a d suffered judicial ev ic t ion , t o call u p o n h i s vendors 
t o warrant and defend t i t l e . I t i s c lear a lso from t h e p a s s a g e c i t ed 
t o u s from Voet 21, 2, 30, t h a t t h e acceptance b y a purchaser in t h e 
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LASCELLES C.J . 

I ent ire ly agree, and h a v e nothing t o add. 
Sent back. 

posi t ion of t h e present respondent of a compromise in an act ion 
brought by h i m against third parties w h o had o u s t e d h i m would 
b e ev idence from which t h e inference m i g h t be drawn t h a t h e h a d 
n o t done h i s bes t t o defend t h e vacant possess ion secured t o h i m 
b y h i s vendors . I th ink t h a t t h e m a k i n g of a compromise under 
s u c h c i rcumstances would throw o n t h e purchaser himsel f the 
burden of showing t h a t t h e s e t t l e m e n t arrived at w a s t h e best th ing 
t h a t could be done under the c i rcumstances wi th wh ich h e h a d t o 
deal . On th i s ground I would propose to se t aside the decree of the 
Dis tr ic t Judge in favour of t h e plaintiff-respondent, and send t h e 
case back for trial of i s sues ; in t h e first place , as t o whether or n o t 
the appl icants h a d g iven t o t h e respondent vacant possess ion of the 
property sold t o h i m by t h e deed of October 17, 1910, and in t h e 
n e x t p lace , whe ther the respondent ' s consent ing t o judgment in 
t h e Addit ional Court of R e q u e s t s , Galle, N o . 64 ,611 , w a s a reason­
able compromise under all the c ircumstances . T h e burden of rebut­
t ing the presumpt ion , wh ich I think t h e mere making of a compro­
m i s e wou ld create against h i m , w i l l l ie o n t h e respondent . I n v i e w 
of t h e fact t h a t there h a s b e e n n o contes t at the argument of t h e 
appeal here to-day, e i ther as t o the ex i s tence of t h e covenant t o 
warrant and defend, or as t o the formal sufficiency of the not ice 
t o warrant and defend, I do n o t th ink that there o ught t o be any 
further inquiry in regard to e i ther of t h e s e points . T h e y m a y . 
fairly be regarded as finally se t t l ed b e t w e e n t h e parties . I would 
propose t h a t all cos t s , inc luding t h e cos t s of t h e present appeal , 
should abide t h e event . T h e learned Distr ict Judge , after having 
h e l d an inquiry in to the i s sues above s ta ted , wil l adjudicate finally 
i n t h e act ion. 

WOOD 
BENTON J . 


