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Price-controlled article— Charge of selling it at excessive price— Conviction based on 
decoy’s evidence— Currency note tendered to seller by the decoy— Circumstances 
when secondary evidence o f it is admissible— Weighing scales— Proof of their 
accuracy—Price Ordei— Whether Minister's approval of the Order should be 
proved by the prosecution— Control of Prices Act (Cap. 173), as amended by 
Acts No. U  o f 1967 and No. 16 of 1966, ss. 4 (3), 4 (4), 5 (7), S (6).

The accused-appellant ■was charged with having sold a pound o f  beef without 
bones at a prico which exceeded tho maximum controlled retail prico. Ho 
was convicted upon tho evidenco of a decoy who had handed to the accused o 
two-rupco note and was given a balonco sum of twenty-fivo ccnt3 instead o f 
fifty cents. Tho two-rupco note, which was handed over to tho trial court at 
tho time when tho accused was produced, wos found missing at tho trial.
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The ovidence was that the pound o f beef was weighed by the accused in his 
own weighing scales and that it was weighed again by tho prosecutor in the 
same scales. The accused did not, when ho gave evidence at the trial, question 
the accuracy o f his scales.

Held, (i) that secondary evidence was admissible in respect o f  tho missing 
two-rupee noto.

(ii) that it was not obligatory on the prosocution to have furnished proof o f 
tho accused’s weighing scales.

Held further, that in a prosecution fora  contravention o f a Prico Order made 
by the Controller in terms of section -1 (3) o f tho Control o f Prices Act, it is not 
necessary for tho prosecutor to prove that tho Price Order has been approved 
or rescinded by the Minister in terms o f section 4 (5) o f  tho A ct ; it is sufficient 
for the prosecutor to prove tho Price Order made by tho Controller. However, 
when a long period has intervened between the Price Order made by the 
Controller and the commission of tho alleged offence, the desirable course would 
bo for the prosecutor to adduce sorao proof at tho trial that tho Minister has 
not rescinded but approved the Order..
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M a rch  23, 1971. G - P .  A .  Silva, S -P -J .—

T h e  a c c u s e d -a p p e lla n t  w as ch a rg ed  w ith  h a v in g , o n  th e  1 2 th  F e b ru a ry , 
19 69 , a t  K o c h c h ik a d e  w ith in  I h e M m ic ip a l  lim its  o f  C o lo m b o  w h ere  th e 
P r ice  O rd er N o .  4 3 0  m a d e  b y  th e  C on tro lle r  o f  P r ice s  (F o o d )  p u b lish ed  
in  th e  C e y lo n  G o v e rn m e n t G azette  N o , 1 4 ,7 5 S /1 0  o f  2 6 th  J u ly ,  1967 w as 
in  o p e ra t io n , s o ld  16 ou n ces  o f  b e e f  w ith o u t  b o n e s  f o r  R e .  1 /5 0  w h en  the 
m a x im u m  c o n t r o lle d  re ta il p r ice  u n d er  th e  sa id  O rd e r  w a s R e .  1 /2 5 , an d  
w ith  h a v in g  th e r e b y  c o m m itte d  an  o ffe n ce  p u n ish a b le  u n d e r  se c t io n  S (6 ) 
o f  th e  C o n tro l o f  P r ice s  O rd in a n ce  as  a m e n d e d  b y  th e  C o n tro l o f  P r ices  
A m e n d m e n t  A c t s  N o .  44  o f  1967 a n d  N o . 16 o f  19 6 6 . A f t e r  tr ia l th e 
le a rn e d  M a g is tra te  c o n v ic te d  h im  o n  6 th  J a n u a ry , 1970, a n d  im p o se d  on  
h im  a  se n te n ce  o f  6 m o n th s ’ im p rison m en t a n d  a fin e  o f  R s .  5 ,0 00 .

T h e  e v id e n c e  o f  P o lic e  C on sta b le  P iy a s e n a , a t ta c h e d  t o  th e  V ice  
S q u a d , w h o  a c t e d  as a  d e c o y  w as th a t  S u b -I n s p e c t o r  F e rn a n d o  h a n d e d  to  
h im  a  R s . 2 n o te  a fte r  n o tin g  d o w n  th e n u m b e r  a n d  in s tru cte d  h im  to  
g o  to  th e  a c c u s e d ’s s ta ll a n d  p u 'c h a s e  a  p o u n d  o f  b e e f  w ith o u t  b on es , 
h a v in g  in fo r m e d  h im  th a t  th e  p rice  o f  b e e f  w ith o u t  b o n e s  w as R e .  1 /2 5  
a  p o u n d . H e  a lso  in stru cte d  P iy asen a  t o  re m a in  a t  th e  s ta ll i f  th e  p r ice  
c h a -g e d  w a s m o r e  th a n  th e  co n tro lle d  p r ice  a n d -to  re tu rn  i f  th e co n tro lle d  
p r ic e  w as c h a rg e d . P p lice  C on stab le  W ije w a rd e n a  t o o  w a s sen t b y  th e  
S u b -I n s p e c t o r  in  p la in  c lo th es , lik e  P iy a se n a , t o  w a tc h  th e  tra n sa ction .



232 G. P. A. SILVA, S.P.J.—Fajrulhug v. Jayau-ardcna

P iy a sen a  p r o c e e d e d  t o  thie s ta ll w hore th e  a c c u s e d  w a s  a n d  a sk ed  fo r  a 
p o u n d  o f b c e f  w h ic h  th e  a c c u s e d se r v e d  u p  to  h im  a n d  q u o t e d  R e .  1 /5 0  as 
th e  p r ice . P iy a s e n a  h a n d e d  th e  R s . 2 n o te  g iv e n  t o  h im  b y  th e S u b - 
In s p o c to r  a n d  th e  a c c u s e d  re tu rn ed  to  P iy a s e n a  a b a la n c e  o f  f i f ty  cen ts. 
P o lice  C o n s ta b le  W ije w a r d e n a  th ereu p on  le ft  th e  s p o t  t o  s ign a l t o  th e 
S u b -In s p e c to r  w h o  d r o v e  u p  to  th e  stall a n d  to o k  o v e r  fr o m  P iy a s e n a  th e 
p o u  id o f  b e e f  a n d  th e  b a la n ce  5 0  cen ts. H e  th e r e a fte r  q u e st io n e d  th e 
accu sed , s e a rc h e d  h is  d ra w e r  a n d  to o k  c h a _g e  o f  th e  R s .  2  n o te  w h ich  
h e  h ad  ea r lier  h m d e d  o v e r  to  P iy a sen a . H e  a lso  w e ig h e d  th e  p c u i d  
o f  m eat in  th e  a e c u ie d ’s  w e igh in g  scale a n d  fo u n d  it t o  c o n t a in  o n e  p o u n d  
a n d  th erea fte r  e x p la in e d  th e  charge  a n d  to o k  th e  a c c u s e d  in to  c u it o d y . 
T h e  R s . 2  n o te  w a s  se a le d  in  a n  e n v e lop e  a t  th e  s p o t  a n d  th e  left; th u m b  
im p ression  o f  t h e  a c c u s e d  w as o b ta in e d  o n  it a n d  th erea fte r  th e  
en v e lo p e  w a s n e v e r  o p e n e d  b u t  p ro d u ce d  in  th e  M a g is t r a te ’s  C ou rt in  th e 
sa m e  c o n d it io n .

S u b -I n s p e c to r  F e r n a n d o  c o rro b o ra te d  th is  w itn e ss  o n  th e  m ateria l 
p o in ts  a n d  a lso  g a v e  th e  n u m b e r  o f  th e  R s . 2  n o te  w h ic h  h e  to o k  d o w n  
b e fo re  h a n d in g  it  o v e r  t o  P iy a sen a  to  L u y  th e  p o u n d  o f  b e e f. A s  regards 
th e  en v e lo p e  c o n t a in in g  th e  R s . 2 n o te  w h ich  w a s se a le d  b y  th e S u b - 
In sp e c to r  in  th e  p r e s e n ce  o f  th e  a ccu sed  a n d  h a n d e d  o v e r  t o  th e tr ia l 
c o u r t  a t  th e  t im e  th e  a c c u s e d  w as p ro d u ce d , i t  w as f o u n d  m issin g  a t  th e  
tria l. I n  th e  e v id e n c e  o f  th e  R e c o r d  K e e p e r , h o w e v e r , h e  a d m itte d  th e  
rece ip t o f  th is  e n v e lo p s  w h ich  w as fu rth er  s u p p o r te d  b y  an  e n tr y  in  th e  
P ro d u c t io n  R e g is te r  a s  w ell as b y  th e re ce ip t g iv e n  b y  h im  t o  th e  P o lice  
a t  the tim e  i t  w a s  h a n d e d  o v e r  b y  P o lice  C o n sta b le  W ije w a rd e n a .

M r. T ir u 'h s lv a m ’s  firs t  arg u m en t o n  b e h a lf  o f  th e  a p p e lla n t  w as th a t  
th e  ab sen ce  o f  t h i s R s .  2  n o te  w as fa ta l t o  h is c o n v ic t io n . H e  su b m itte d  
th a t  in  th e  a b s e n c e  o f  th s  n o te , there w as n o  p r o o f  th a t  a  R s . 2  n o te  
bearing  th e  n u m b e r  n o t e d  b y  th e  S u b -In s p e c to r  w a s  o n e  in  c ircu la tion  
a n d  th a t  it  w a s  in c u m b e n t  o n  th e  p r o s e c u t io n  t o  h a v e  su m m on ed  an  
officer  o f  th e  C e n tra l B a n k  in  th e c ircu m sta n ces  to  p r o v e  th a t  su ch  a n o te  
w as in  c ir c u la t io n . I  r e g re t  I  am  u n a b le  t o  see  a n y  su b s ta n ce  in  th is 
a rg u m en t. T h e  n o te  is o n ly  a  c ircu m sta n ce  o f  e v id e n t ia r y  v a lu e  ev en  
i f  it  w as p re se n t a n d  i f  th e  M agistra te  w as a b le  t o  a c c e p t  as  h e d id  w ith ou t 

• h esita tion  th e  o r a l te s t im o n y  o f  the P o lic e  o ffice rs  w ith  re g a rd  to  th e 
h an d in g  o v e r  o f  a  R s .  2 n o te  a n d  the re tu rn  o f  th e  ch a n g e  o f  50  cen ts  for  
th e  p o u n d  o f  b e e f , th e  m ere absen ce  o f  th e  n o te  d id  n o t  a ffe c t  th e 
correctn ess o f  th e  fin d in g . I  ca n  .appreciate a n  a r g u m e n t  o f  th is  nature 
i f  the o ffe n ce  w a s  o n e  c o n n e cte d  w ith  th e  n o te  it s e lf  s u c h  as its  be in g  a  
cou n terfe it  n o te  ; b u t  w here th e  n o te  o n ly  co n s is ts  o f  c ircu m sta n tia l 
su p p ort o f  o ra l e v id e n c e  th e  tru th  o r  fa ls ity  o f  w h ich  h a d  t o  b e  assessed b y  
th e  M ag istra te , th e  a b se n ce  o f  th e n ote  a t  th e  tria l w a s in con seq u en tia l in 
anew o f  th e  s e c o n d a r y  e v id e n ce  th e re o f w h ich  th e  M a g is tra te  a c ce p te d .

T h e s e c o n d  su b m is s io n  m a d e  b y  cou n se l f o r  th e  a p p e lla n t  w as th a t  
th ere w a s n o  e v id e n c e  a s  to  the a ccu ra cy  o f  th e  a c c u s e d ’s s ca le  in  w h ich  th e  
•beef w a s w e ig h e d  b y  th e  S u b -In sp e cto r . H e  re lie d  f o r  th is  su bm ission
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o n  a n  o b s e r v a t io n  m a d e  b y  H o w a r d , C -J . in  the case o f  Ekanayake v. 
]Vassira \  t o  th e  e f fe c t  th a t  in th e ab sen ce  o f  e v id e n c e  a s  t o  th e  a ccu ra cy  
o f  th e sca les  i t  c o u ld  n o t  be  sa id  th a t  th e  s t a n d a id  o f  p r o o f  r e q u ire d  in  a 
crim in a l ca se  h a d  b e e n  rea ch ed . T h e  fa e ts  o f  t h a t  c a se  b o r e  a s im ila r ity  
t o  th e  fa c ts  o f  th e  in s ta n t case in  rega rd  t o  th e  w e ig h in g  o f  th e  a rtic le  
in  th a t  th e  d e c o y  in  th a t  case  t o o  w e igh ed  i t  in  th e  a c c u s e d ’s sca le . I n  
th a t  ca se  h o w e v e r  th e re  w as a n oth er  su b s ta n tia l c o n te n t io n  ra ised  o n  
b e h a lf  o f  th e  a p p e lla n t  a n d  a c c e p te d  b y  th e  a p p e lla te  c o u r t  th a t  th e  
P r ice  O rd er  w h ic h  re fe rred  to  o n e  p o u n d  a n d  h a l f  p o u n d  lo a v e s  o f  b rea d  
h a d  n o  a p p l ic a t io n  t o  qu arter  p o u n d  lo a v e s . W h ile  i t  is c o rre ct  th a t  
H o w a r d , C .J . a lso  t o o k  in to  con s id era tion  th e  a b s e n c e  o f  e v id e n ce  as to  
th e  a ccu ~ a cy  o f  th e  sca le  in  d ism issing  th e  a p p e a l  b y  th e  com p la in a n t, 
th is  is a v ie w  w ith  w h ich  I  fin d  com p e lle d  m o s t  r e s p e c t fu lly  t o  d isagree . 
I  c a n  w ell u n d e r s ta n d  i f  th ere is, in a p a rt icu la r  ca se , a  d isp u te  as to  th e  
c o r r e c t  w e ig h t  o f  th e  a r tic le  so ld  a n d  it  h a d  b e e n  w e ig h e d  in  a scale 
s u p p lie d  b y  th e  co m p la in a n t th e a c c u -a c y  o f  w h ic h  h as n o t  been  
e s ta b lish ed  b y  e v id e n c e . B u t  in  a case su ch  as th e  o n e  re ferred  to  o r  in  
th e  in sta n t ca se , w h e re  th e  e v id en ce  is th a t  th e  a c i u s e d  w e ig h e d  in  h is ow n  
sca le  o n e  p  su .id  o f  th e  a rtic le  b o u g h t b y  a  cu s to m e r  a n d  i t  is  aga in  w e igh ed  
b y  th e  p r o s e c u t o r  in  th e  sam e scale a n d  fo u n d  t o  c o n t a in  o n e  p o u n d , an d  
w h ere  n o t  e v e n  a  su g g estion  is m a d e  o n  b e h a lf  o f  th e  a c c u s e d  a t  th e  tria l 
th a t  th e  sca le  w a s  in a ccu ra te , I  am  u n a b le  t o  see  a n y  ju s t if ica t io n  fo r  a 
c o u r t , in  o r d e r  t o  re a ch  th e sa tis fa ction  n e ce s sa r y  in  a  cr im in a l case, 
to  in sist o n  a  r e q u 'r e m e n t  by' th e  p r o se c u t io n  t o  fu rn is h  p r o o f  o f  th e  
a c c u -a c y  o f  th e  a c c u s e d ’s  o w n  scale w h ich  th e  la w  o r d in a r ily  requ ires  
t o  b e  a c c u r a te . I n  th e  in sta n t case th ere  is  th e  a d d it io n a l  fa c t  th a t  th e  
a c c u s e d  g a v e  e v id e n c e  an d , a lth ou g h  h e h a d  a n  o p p o r tu n ity ' t o  sa y  th a t  
h is  sca le  w as in a c cu r a te , d id  n o t  sa y  s o  e ith e r  d ire c t ly ' o r  b y  im p lica tion . 
T h e  o th e r  ca se  c i t e d  b y  cou  lsel w as Sheriff clean v- Girihagama 2 in  w h ich  
th e  a ccu se d  w a s  c o n v ic te d  o f  h a v in g  so ld  15 o u n c e s  o f  b e e f  a t  a  p r ice  
w h ich  e x c e e d e d  th e  co n tro lle d  p r ice  o f  o n e  p o u n d .  I n  th a t  case , th e  
q u e st io n  w diether th e  q u a n tity  so ld  w as 15 o u n c e s  o r  16 ou n ces  b eca m e  a 
v ita l  issue a n d  th e  c o n n e c te d  fa c ts  m a d e  it o b l ig a t o r y  o n  th e  p ro se cu t io n  
to  p r o v e  th e  a c c u -a c y  o f  th e sca le  u sed  f o r  th e  p u r p o s e , w h ich  w a s n o t  
th e a c c u s e d ’s s c a le  b u t  o n e  u sed  in  a c o -o p e r a t iv e  s to re . T h e  fa c ts  o f  
th a t  case  h a v e  n o  a p p lic a t io n  to  th ose  o f  th e  in s ta n t  ease fo r  a n oth er  
reason , n a m e ly , th a t  th ere w as an  o p p o r tu n ity  in  th a t  case  o f  a  p o r t io n  
o f  th e  b e e f  s o ld  b y  th e  a ccu sed  to  h a v e  b e e n  a b s tr a c te d  b e fo re  it  w as 

w e ig h ed  b y  th e  c o n s ta b le .

T h e  fin a l s u b m is s io n  o f  cou n sel fo r  th e  a p p e lla n t  r e v o lv e d  rou n d  a 
q u e s t io n  o f  law '. H e  first a rgu ed  th a t  th e  G a z e t te , in  w h ic h .th e  ord er  o f  
th e  C o n tro lle r  as a p p r o v e d  b y  th e  M in is te r  w a s  p u b lish e d , w as n o t  

re ferred  to  in  th e  c h a -g e . T h e  v iew  h as o f t e n  b e e n  ta k e n  in  th ese  co u r ts  
th a t  th e  p a r t ic u la r  G a ze tte  in  w h ich  a P r ice  O rd e r  is p u b lish e d  h eed  n o t  
e v e n  b e  r e fe r r e d  t o  in  th e  ch a rg e . I  n o te  h o w e v e r  th a t  th e  re le v a n t

‘  (1969) 7 2 N .L .e ;454.*• (1945) 29 C. L . TP. 76.
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G a z e tte  in  w h ich  th e  o rd e r  m a d e  b y  th e  C o n tro lle r  w as p u b lish e d , n a m e ly  
G o v e r n m e n t  G a z e tte  E x tr a o r d in a r y  N o . 1 4 .7 5 S /1 0  o f  2 6 .7 .6 7 , h as been  
re fe rre d  t o  in  th e  ch a rg e  a n d  p r o d u c e d  as P 5  b y  th e  p r o se c u t io n  w itn ess , 
S u b -I n s p e c t o r  F e rn a n d o . C ro w n  C o u n se l’s a n sw er  to  th e  su b m iss ion  th a t  
th e  G a z e tte  in  w h ich  th e  M in is te r ’s  a p p r o v a l  w as p u b lish e d  sh o u ld  h a v e  
b e e n  re fe rre d  t o  in  th e  ch a rg e  is th a t , in  v ie w  o f  th e  c lear  w o rd in g  o f  
s e c t io n  4  (3 ) o f  th e  C o n tro l o f  P r ice s  A c t  (C h a p ter  173) th a t  a n  O rd er  
m a d e  b y  th e  C on tro lle r  co m e s  in to  o p e ra t io n  w h en  su ch  o rd er  is m a d e  
a n d  s ig n e d  b y  th e  C o n tro lle r  a n d  p u b lis h e d  in a c c o rd a n c e  w ith  th e  
p r o v is io n s  o f  su b -s e ct io n  4 , th ere  is n o  re q u ire m e n t to  re fer  in  th e  ch a rg e  
t o  th e G a z e tte  in  w h ich  th e  M in is te r ’s  a p p r o v a l  has been  p u b lish e d . 
H is  c o n te n t io n  fin d s su p p o r t  in  tw o  cases c it e d  b y  h im , n a m e ly , Food 
and Price Control Inspector v- Piyasena1, a n d  Martin Cooray v. 
Sub-Inspector of Police, Borella.2 I  w as m y s e l f  a n x io u s  to  k n o w  d u rin g  
th e  co u rse  o f  th e  a rg u m e n t w h eth er  th is  P r ic e  O rd er  h a d  been  
s u b s e q u e n tly  a p p ro v e d  o r  re sc in d e d  b y  th e  M in ister  w h o  is v e s te d  
w ith  th e  p o w e r  to  ta k e  e ith er  o f  th ese  co u rse s  in  term s o f  se c t io n  4  (5 ) o f  
th e  C o n tro l o f  P r ice s  A c t .  T h e  C row n  C ou n sel w as u n a b le  to  en lig h ten  
m e  o a  th is b u t  relied  s tron g ly  o n  th e recent- decision  o f  S a m cra w ich rcm e, J . 
in  th e  73  N e w  L a w  R e p o r t  case  to  sh o w  th a t  it  w as su ffic ien t fo r  th e  
p r o s e c u t io n  t o  p r o v e  th e  P r ice  O rd er  m a d e  b y  th e  C on tro ller .

W h ile  I  d o  n o t  d isag ree  w ith  th e  v iew s  e x p ressed  in  th e  tw o  ju d g m e n ts  
c it e d  a b o v e ,  th ere  is  a n o th e r  a s p e c t  o f  th is  m a tte r  w h ich  w o u ld  h a v e  
p re se n te d  ce rta in  d ifficu lties  in  m y  w a y  in  a ffirm in g  th e  c o n v ic t io n  in  
th is  case  h a d  th e  C row n  C ou n sel n o t  s u b s e q u e n tly  b r o u g h t  to  m y  n o t ic e  
th e  G a z e tte  in  w h ich  th e  a p p r o v a l o f  th e  M in iste r  h a d  in  fa c t  b e e n  
p u b lish e d , n a m e ly , G o v e r n m e n t  G a z e tte  E x tr a o r d in a r y  N o . 14 ,7 6 2 /4  o f  
2 4 th  A u g u st , 1967 . F o r , I  c a n n o t  h e lp  th in k in g  th a t  w h en  the M a g istra te  
c o n v ic t e d  th is  a ccu sed  h e d id  s o  w ith o u t  b e in g  aw a re  w h eth er  th e  P r ice  
O rd er  m a d e  b y  th e  C o n tro lle r  in J u ly , 1967, w a s in  o p e ra t io n  in  F e b r u a r y  
1969  o r  w h e th e r  it  h a d  been  su b se q u e n tly  re sc in d e d  b y  th e  M in ister. T h is  
s itu a t io n  seem s to  m e  t o  b e  u n s a tis fa c to ry  a n d  I  re fra in  fro m  in te r fe r in g  
w ith  th is  c o n v ic t io n  o n ly  b eca u se  I  a m  sa tis fied  th at it has n o t  o c ca s io n e d  
a  fa ilu re  o f  ju s t ic e  as th e  M in is te r  has in  fa c t  n o t  r e s c in d e d  b u t a p p r o v e d  
th e  o rd e r  m a d e  b y  th e  C on tro lle r  o r  P rices .

T h e  a p p e a l is  a c c o rd in g ly  d ism issed .

I  s h o u ld  n o w  w ish  t o  s ta te  m y  v io w s  o n  th e  a s p e c t  o f  th is  q u e st io n  
w h ich  h a s n o t  been  d e a lt  w ith  in  th e  tw o  p re v io u s  ju d g m e n ts  re fe rred  to ,

. p r e su m a b ly  b ecau se  th e  C ou rt w as n o t  in v ite d  to  co n s id e r  th a t a s p e c t . I n  
b o t h  th ose  cases th o  a s p e c t  th a t  h as fceon co n s id e re d  b y  W c o ra so o r iy a  J .  
a n d  S a ijicra w ick ra m e  J .  is w h eth er , in a  case  w h ore  a n  a ccu sed  is ch a rg e d  
w ith  co n tra v e n in g  a P r ice  O rd er  m a d e  b y  th o  C o n tro lle r  in fo rm s o f  s e c t io n  
4  (3 ) o f  th o  C on tro l o f  P r ices  O rd in a n eo , it is n e ce ssa ry  fo r  the p r o se c u t io n  
to  p r o v e  th a t  th e  sa id  O rd or  h as been  a p p r o v e d  b y  th o  M in ister  a n d
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w h e th e r  th o  n o t if ic a t io n  o f  su ch  a p p ro v a l h as b e e n  p u b lish e d  in  th e  
G a z e t te . I  h a v e  n o  d iff icu lt } ' in  ag ree in g  th a t  th o  p r o v is io n s  o f  s u b ­
s e c t io n  3 m a k e  su ch  an  o rd e r  o p e r a t iv e  w h en  it is s ign ed  b y  th e  C o n tr o lle r  
a n d  p u b lic  n o t ic o  th e r e o f h as b een  g iv e n  as c o n te m p la te d  b y  s u b -s e c t io n  
4 . T h e se  p ro v is io n s  are  in te n d e d  in  m y  v ie w  to  d ea l w ith  o f fe n d e rs  
a g a in s t  su ch  a  P r ice  O rd er w ith  im m e d ia te  e f fe c t  d e s p ite  a n y  t im e  la g  
th a t  m a y  o c c u r  b etw een  th e s ig n in g  o f  th e O rd er  b y  th e  C o n tro lle r  a n d  
fu r th e r  a c t io n  b y  th o  M in ister  a s  co n te m p la te d  in  su b -se ct io n  5 . I f  
th o  w o rd in g  o f  th is  su b -se ct io n  w a s to  tho e f fe c t  th a t  an  O rd er m a d e  b y  
th o  C o n tro lle r  sh all be p la ce d  b e fo r e  th o  M in ister  fo r  a p p ro v a l b u t  t h a t  
th e  O rd er  shall n everth eless bo  e f fe c t iv e  fro m  th e  t im e  i t  is s ig n ed  b y  
th o  C on tro lle r , th ere  w o u ld  o f  c o u rse  b e  n o  d iff icu lty  as t o  w h eth er  th ere  
s h o u ld  b o  a  re feren ce  to  th o  M in iste r 's  a p p ro v a l in  a  ch a rg e , th e o b v io u s  
a n sw e r  b e in g  in  th o n e g a tiv e  as  th o  M in ister 's  a p p ro v a l w o u ld  a p p e a r  
in  th a t  o v o n t  to  bo  a m ere fo r m a lity . I t  seem s to  m e  h o w e v e r  th a t ,  
a s  su b -s e c t io n  5  em p ow ors  th o  M in ister  t o  a p p r o v e  o r  t o  resc in d  th e  
O rd e r  o f  th o  C on tro ller , su ch  O rd er  is n o t  p la ce d  b e fo re  th e  M in ister  f o r  
b is  fo r m a l a p p ro v a l b u t  th a t  h e m a y  w ell re sc in d  th o  O rder. H e  m a y , 
f o r  in s ta n ce , th in k  th a t  th o  p r ice  fix e d  b y  th o  C on tro lle r  in  th e  O rd e r  
is  t o o  lo w  h a v in g  reg a rd  t o  th o  s u p p ly  o f  th o  a r t ic le  a v a ila b le  a n d  m a y  
w ish  to  f ix  a  h ig h er  p r ic e  ; o r  c o n s id e r  th e  p r ice  t o o  h ig h , h a v in g  r e g a rd  
t o  th e  c a p a c it y  o f  th e  con su m er t o  p a y  o r  th e  g en era l h igh  co s t  o f  l iv in g  
o r  f o r  a n y  o th e r  reason , a n d  m a y  w ish  t o  f ix  a  lo w e r  p r ice . W h e n , 
p a r t ic u la r ly , th ere  is a lon g  p e r io d  in te rv e n in g  b e tw een  th e  o r d e r  m a d e  
b y  th e  C o n tro lle r  a n d  th e commission o f  Ih e  a lle g e d  o ffe n ce , as in th e  
in s ta n t  ca se— a p e r io d  o f  n e a r ly  tw o  y ea rs— it  is  fa ir  a n d  d es ira b le  th a t  
a n  a c c u s e d  p e rso n  sh ou ld  k n o w  a t  th o  t im o  h e  is ch a rg e d  w h eth er  th e  
o r ig in a l O rd er  o f  the C on tro ller  h a s  b een  a p p r o v e d  o r  resc in d ed  b y  th e  
M in iste r . I t  is a lso  im p o r ta n t  f o r  th o  tr ia l J u d g e  to  b o  certa in , b e fo r e  
h o  d e c id e s  t o  c o n v ic t  a n  a ccu se d , w h e th e r  su ch  O rd e r  has fo r  a n y  re a so n  
b e e n  r e s c in d e d  b y  th o  M in ister  ra th e r  th a n  t h a t  h o sh ou ld  b e  in  th e  
d a r k  as to  w h eth er  th o M in ister h a s  a p p r o v e d  o r  re sc in d e d  th o  O rd e r . 
W h ic h e v e r  w a y  o n e  lo o k s  a t  th o  q u e st io n , w h e th e r  fro m  th o  p o in t  o f  
v ie w  o f  th o  C ou rt o r  o f  th o a ccu s e d , th ere fo re , i t  seem s to  m o  th a t  th e  
d e s ira b le  cou rse  w ou ld  b o  fo r  th e  p r o s o c u t io n  t o  a d d u c e  som e  p r o o f  a t  th e  
tr ia l th a t  su ch  an  O rder h as n o t  b e o n  re sc in d e d  b y  th e  M in ister. T h is  
m a y  in  p r a c t ic e  o f  cou rso  re su lt  in  th o  p r o s e c u t io n  p r o v in g  th a t  th e  
M in is to r  has in  fa c t  n o t  re sc in d e d  b u t a p p r o v e d  th o  O rder. I  fe e l 
ju s t if ie d  in  exp ressin g  th is  v ie w  b y  rea son  o f  th e  fu rth e r  p r o v is io n  in  
s e c t io n  4  (7 ) th a t  w h en  an  O rd er  h as b eon  a p p r o v e d  b y  th o  M in istor  a n d  
n o t if ic a t io n  o f  su ch  a p p ro v a l is p u b lish e d , “  th e  O rd er  shall be d e e m e d  to  
b e  as v a lid  a n d  e ffectu a l as i f  it  w e ro  h ere in  e n a c te d . ”  I f  a t  th o  s ta g e  
w h e n  th o  n o tifica t io n  is p u b lish e d  th o  O rd er  is e le v a te d  t o  th o  p o s it io n  
o f  a n  e n a c tm e n t , I  d o  n o t  see  a n y  rea son  w h y  a n  a c c u s e d  s h o u ld  b o  
c o n t in u e d  to  b e  ch a rg ed  u n d er  an  O rd er  o f  th e  C on tro lle r  o f  P r ice s  w h e n  
h o  c a n  bo ch a rg ed  in  term s o f  a  p r o v is io n  th a t  h a s  a ssu m ed  th o  fo r m  
o f  a n  e n a c tm e n t . ' ’

Appeal dismissed.


