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ig $0  P resen t: WijeyewaFdene J.

A P P U H A M Y , A ppeU an t, and W I J E S I N G H E , In sp e c to r  o f 
P o lice , R esp on d en t.

745— M . C. Gampdha, 22,648.

Punishment— Charge of causing hurt with knife—Accused, a youth—Duty- 
of Magistrate to consider advisability of acting under chapter 26 of the 
Criminal Procedure Code.
The Magistrate, while sentencing the accused, aged 19, to 3 months* 

rigorous imprisonment for causing hurt with knife, said, '* Of late 
knifing has increased considerably and it is, therefore, necessary to put 
it down with a firm hand *', The accused’s offence fell, in fact, under' 
section 325 of the Penal Code, and not under section 315.

Held, that the Magistrate should have paid heed to the salutary 
principles underlying the statutory provisions made for the release o f 
offenders on probation under chapter 26 of the Criminal Procedure- 
Code.

G
^ ^ P P E A L  from  a con v iction  b y  th e  M ag istra te  o f  G am p ah a.

1 (1935) 36 N . L. R. 358. (1932) 1 C. L . W. 328.
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E . B . W ikremanayake (w ith  h im  H . W anigatunge), fo r  the accused 
ap pellan t.

E . H . T. Ounasekere, C .C ., fo r  th e C row n, respondent.

Cut. adv. vuIt.

F ebruary  9, 1945. W ij e y e w a r d e n e  J .—

T h e  accused  w as con v icted  on  charges o f  causing hurt to  one Jam is 
and com m itting  th e ft  o f  h is purse contain ing B s. 60. H e  w as sentenced 
to  three m on th s ’ rigorous im prison m ent for  each  offence, the sentences 
being  m ade to  run concurren tly .

I
Jam is stated  th at h e w as a sa lesm an in  the boutique o f  h is brother, 

P od im atm aya, and th at accused  cam e there on  the day in  question  
and inquired fo r  P od im ah atm aya . On his replying that P odim ahatm aya 
w as aw ay at A ttanagalla , th e accu sed  stabbed  h im . A s  h e ran tow ards 
H eras’ s bou tiqu e , he dropped  his purse and the accused w ho w as follow ing 
h im  p icked  it and stabbed h im  again in H era s ’ s boutique. H e  suggested 
th at the m otiv e  w as the a ccu sed ’s be lie f th at h e had told  P od im ahatm aya 
th at "the accu sed  h ad  stolen  som e pou ltry  o f  P od im ahatm aya som e days 
before  this in cident. A b ilin u , a broth er o f  Jam is, gave ev iden ce regarding 
the stabbing and th eft. W h en  questioned  about the reason fo r  the. 
stabbing h e m ade the som ew h at strange statem ent, “  A ccu sed  is an 
.applicant to  jo in  th e p o lice  fo r ce ; so som e people  spread the rum our th at 
accused  had stolen  fow ls ” . E ich ard , a relation o f Jam is, spoke about 
the stabbing bu t did n ot refer to  the theft. A ccord in g  to  h im , Jam is 
com p la in ed  to h im  on ly  about the stabbing.

T h e  accused  den ied  the charge o f  th eft. H e  said that, as h e w as passing 
P od im ah atm ay a ’s bou tiqu e, Jam is ch ased  after h im  saying, “  Y ou  
stole the fow ls ”  and struck  h im  on  th e  head, w hile one o f  J a m is ’ s 
brothers assaulted h im  an d th at he, thereupon , used his kn ife.

T h e M agistrate has n ot considered  the question  w hether the accused 
w as insu lted  in  th e w ay  stated  by  h im . I t  is difficu lt to  believe th at the 
a ccu sed  w ou ld  have w alked alone to  th e bou tiqu e deliberately  som e days 
after the alleged th e ft  o f  fow ls and stabbed  Jam is there in  th e presence 
o f  h is brothers. I t  m a y  b e  th at the accused  has g iven  an exaggerated 
accoun t o f  the assault on  h im , bu t I  th ink the version  g iven  by  h im  
regarding the circu m stan ces w hich  led  to  th e stabbing is m ore probable 
th an  that g iven  by  Jam is , I  h o ld  th at the accu sed ’s o ffence fa lls under 
section  325 o f  the P en al C od e  and n ot under section  315 as found b y  the 
M agistrate.

T h e  ev iden ce in  su p p ort o f  the charge o f  th eft is n o t convin cin g . I t  
is ad m itted  th at “  the bou tiqu e  m on ey  is  usually k ept in the d r a w e r ’ ’ 
an d  it  does n ot seem  to  b e  likely  that, a sa lesm an w ould  b e  carrying so 
m u ch  as B s . 60 o f  th e bou tiqu e  m on ey  in  his w aist. C om m enting  on  the 
ch a rg e  o f  th e ft th e M agistrate says, “  O ne is aware o f  p eop le  adding 
charges o f  th e ft  to  sim ple cases p f assault in  order to  com e  in to  th is court 
in stead , o f  g o in g  to  th e V illag e  T ribun al, b u t th is is n ot su ch  a  case.
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3?o^ a  ch arge  o f  kn ifing  ia n o t triab le  b y  th e  V .T .  ”  T h e  reason  indicated  
b y  the M agistrate  is n o t, h ow ever, th e  on ly  reason  inducing  a person  to  
add  a false charge o f  th e ft  to  a  ch arge o f  h urt.

' I n  sen ten cin g  th e accu sed , a  lad  o f  19 years, to  3 m on th s ’ rigorous 
im prison m en t th e M ag istra te  says, “  O f late knifing has increased 
considerably  and it  is, th erefore , n ecessary  to  p u t it  dow n  w ith  a firm  
band  I  th ink  th a t in  th e circu m stan ces  o f  th is case th e M agistrate 
should  have tem p ered  h is  determ in ation  to  p u t dow n crim e “  w ith  a  
firm  hand ”  b y  p a y in g  h eed  to  th e  salutary prin cip les underlying th e  
statutory  provisions m a d e  for  th e release o f  offenders on  probation .

I  set aside pro form a  th e con v ic tion  o f  th e accu sed  and d irect h im  t o  
b e  d ischarged  con d ition a lly  on  h is  en tering  in to  a recog n izan ce  w ith  
on e su rety  in a sum  o f  R s. 150 to  b e  o f  good  beh aviou r and to  appear fo r  
con v iction  and sen ten ce  w hen  su m m on ed  at any tim e during a period  
o f  tw o years.

Order made tinder section 325, 

Criminal Procedure Code.


