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E n e m y  p r o p e r ty — P la in tiff  co m p a n y  c a rry in g  o n  b u sin ess in  H ollan d— O ccupa­
tio n  o f  H o lla n d  b y  th e  E n em y— C o m p p a n y  u n d e r  e n e m y  contro l— V e stin g  
o f p r o p e r ty  in  C u s to d ia n  o f  E n e m y  P ro p e r ty — D efen ce  ( E n em y  P r o p e r ty ) 
R e g u la tio n s  o f  1939, R eg s. 7 (J ) an d  7 (1 ) ( c ) .

T h e  p la in tiff, a. com p any in corp orated  u n d er th e  L a w s o f  N eth erlan d s, 
ca rry in g  o n  th e  b u sin ess o f m an u factu rin g  and se llin g  condensed  
m ilk , in stitu ted  th is  action  a g a in st th e  d efen d an ts to  restra in  th em  from  
im p o rtin g  or S ellin g  con d en sed  m ilk  b ea r in g  a certa in  m ark  an d  a lso  
fro m  p assin g  off th e  con d en sed  m ilk  im ported  b y  th e m  as- th a t o f  th e  
p la in tiff. A fte r  th e  d efen d a n t filed  a n sw er H ollan d  w a s occup ied  b y  th e  
en e m y  on  M ay 9, 1940.

T h e  C u stod ian  o f  E n em y  P ro p erty  (th e  resp ond en t) th ereu p on  filed  a  
p etitio n  and m o v ed  to ' b e  su b stitu ted  in  p lace  o f  th e  p la in tiff  o n  th e  
ground th a t a ll  m o v a b le  and  |im m ovab le  p rop erty  b e lo n g in g  to  th e  
p la in tiff  v es ted  in  h im .

T h e  resp o n d en t a lso  prod u ced  a  le tte r  d a ted  J u n e  26, 1940, w r itte n  
from  L on d on  b y  th e  A ctin g  U n d er S ecreta ry  fo r  th e  M in ister o f  Trade, 
In d u stry  and  S h ip p in g , N eth erlan d s, to  th e  local- a g en ts in form in g  th em  
th a t th e  R o y a l N eth er la n d s G overn m en t w a s u n a b le  to  ob ta in  in fo rm a ­
t io n  as regard s th e  a ctu a l p o sitio n  o f  th e  p la in tiff  and  th a t th e  la tter  
d o es n o t figure a m on g  th e  firm s w h ich  h ave, sin ce  th e  outbreak  o f  th e  W ar, 
tran sferred  th e ir  se a ts  to  terr ito r ies  o f  th e  K in gd om  outside. Europe.

H eld , that, th e  p la in tiff  w a s  a b od y  Of p ersons o v er  w h om  som e d egree  o f  
con tro l w a s e x erc ised  b y  th e  E n em y  w ith in  th e  m ea n in g  of R eg u la tio n  
7 (1 ) Cc) o f th e  D efen ce  (E n em y  P ro p erty ) R egu la tion s o f  1939.

H eld , fu r th e r ,  th a t  th e  action  in stitu ted  for th e  v in d ica tio n  o f  r igh ts  
b ased  u p on  a  trad e m ark  a rises o u t o f  m o v a b le  p rop erty  w ith in  th e  
m ea n in g  o f  R eg u la tio n  7 (1 ).’

^  PPEAL from an order of the D istrict Judge of Colombo.

H. V . Perera, K.C. (w ith  him  E. F. N. G ratiaen), for appellants.
N. Nadarajah, K .C. (with, him  N. K . C h o k sy) , for 1st respondent.

Cur. adv. vu lt.
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M arch 23, 1943. J ayetileke J.—
The plaintiff, a  com pany incorporated under th e law s of th e  N ether­

lands and carrying on  th e  business of m anufacturing and se llin g  con­
densed m ilk  at Leeuwarden, institu ted  this action against th e  defendants 
oa October 25, 1939, to  restrain them  from  im porting or se llin g  condensed  
m ilk bearing a certain m ark and also from  passing off th e  condensed m ilk  
imported by them  as that m arketed by th e plaintiff. The plaintiff also  
claimed an account of th e profits earned by the defendants or in  .th e  
alternative Rs. 5,000 as damages.

On M arch 9, 1940, th e  defendants filed answ er and on M ay 9, 1940, 
Holland w as occupied by th e enem y. On .February 27, 1942, the  
respondent, w ho is th e Custodian of E nem y P roperty in  Ceylon, filed a  
petition  and an affidavit and m oved to b e substituted in  place of th e  
plaintiff, or alternatively, to b e added as a plaintiff, on th e ground that  
under Regulation 7 (1) o f th e D efen ce (Enem y Property) R egulations of 
1939 all m ovable and im m ovable property belonging to the plaintiff 
becam e vested in  him.

The Regulation, om itting im m aterial words, reads t h u s :
“ A ll m ovable or im m ovable property belonging to or h eld  or 

m anaged for and on behalf o f an enem y shall be and is hereby vested  
in  th e Custodian and sh a ll be deem ed for all purposes to h ave been  
so vested  in  him  from  th e com m encem ent of th e War. ”
The m otion w as opposed on the ground that th e plaintiff w as n ot an  

“ enem y ” as defined in  R egulation 49 of th e Regulations. The learned  
D istrict Judge held against th e defendants on that point and m ade order 
adding th e respondent as a plaintiff. The defendants appealed from  that 
order.

On appeal a further point w as raised, nam ely, that th e subject-m atter  
o f the action is not m ovable or im m ovable property. Mr. Perera contended  
that all things are divided into corporeal and incorporeal and that on ly  
corporeal th ings are subdivided into m ovable and im m ovable.

This argum ent bears som e sim ilarity  to that w hich  w as addressed to th e  
Court in  E x  P arte  M aster o f th e  S u prem e C o u r t1. In  discussing th e  
Common Law  m eaning o f th e expression “ im m ovable property ” 
Innes C.J., sa id : —

“ The question m ay b e regarded from  tw o standpoints. Y ou m ay  
look at it first in  th is w a y : that a ll things are divided into corporeal 
and incorporeal, and that corporeal th ings are subdivided into m ovable  
and im m ovable—leaving  non-corporeal out altogether, and m aking  
‘ m ovable ’ and ‘ im m ovable ’ sim ply subdivisions o f corporeal things. 
That seem s to b e th e  v ie w  of V an der K eessel. H e says (sec 178):
‘ B y  th e  law  of Holland, as under the Roman Law, incorporeal things, 
w here th e law  or th e w ill o f th e ow ner has g iven  no direction to th e  
contrary, are not com prehended under m ovable or im m ovables, as in  
th e case of legacies, agreem ents, and m ortgages ’. V oet (I. 8. sec. 18) 
looks at th e  m atter from  another stan d p oin t: ‘ Incorporeal th ings  
are things w hich  can neither b e  handled nor'touched, and consist in  a 
right, as inheritances, servitudes, debts, actions, and revenues. B ut

1 (1906) T. S . S63.
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as the greatest portion of the m unicipal law s ignores the division into 
corporeal and incorporeal and is content w ith  a m ere division into 

. m ovables and im movables (Mat., De A uct. 1, 3, 13, and De Crim. 48; 
20, 4, 21), it  w ill be worth w h ile  to inquire under which class each 
incorporeal thing is to be accounted, whether m ovable or im m ovable.! 
In  h is .opinion incorporeal rights should wherever possible be divided, 
into m ovable or im movable. ■ It seem s to m e that the view  expressed 
by V oet is  the common sense and the preferable one. I think our law  
w ould favour the division of such rights into one or other of the above 
categories w herever p ossib le.”

I respectfully agree w ith  this view . The incorporeal rights mentioned, 
by V oet are not exhaustive. Rights to patents, designs, trade marks, 
copyrights, etc., have been treated by the law  as incorporeal. (M aas- 
dorp’s In stitu tes of South  A frican  Law , Vol. .2, page 1.) Such rights, from  
their very nature m ust, be reckoned as rights to movables.

The expression “ p rop erty” is defined in  Regulation 49 as fo llow s: 
“ Property m eans m ovable or im m ovable property and includes any  
rights, w hether legal or beneficial, in or arising out of property, m ovable 
or im m ovable”.

This action w as instituted by the plaintiff for the vindication of certain  
rights based upon the ownership of a trade mark. These rights arise  
out of m ovable p ro p erty ' w ithin  the m eaning of the definition of 
“ p rop erty”.

I now com e' to* the only other- aagument that remains to be dealt w ith  
-and that is based on the m eaning'of the expression “ en em y” in Regula­
tion 7 (1). The part of the definition w hich is relevant to this appeal is. 
clause (e) w hich -reads—

(c) “ any body of persons (corporate or un-incorporate) carrying on- 
business at any place, if  and so long as the body is controlled by a 
person w ho is an enem y w ith in  the m eaning of this definition ”.
The respondent produced a letter addressed by the m anager of th e  

p la in t i f f  to. the local agents and posted at Leeuwarden on May 3 , 1940. 
g iv in g  them  detailed instructions as to w hat they should do w ith  monies 
due to the plaintiff in  the event of Holland being occupied by the Germans. 
H e  also produced a letter dated June 26, 1940, w ritten  from London  
b y the Acting Under Secretary for the M inister of Trade, Industry'and  

. Shipping* Netherlands;, to the local agents inform ing them  that' the  
R oyal N etherlands G overnm ent w as unable to obtain any information  
as regards the actual position of the plaintiff and that the latter does not 
figure am ong the firms w hich have, since the outbreak, o f . the War, 
transferred their seats to territories o A h e  Kingdom  outside Europe.

It ‘w as urged that this evidence did not prove that the plaintiff w as  
carrying on business in Holland or that the plaintiff w as controlled by an 
enem y on and after M ay 9, 1940. A  sim ilar point seem s to have been  
taken in Re an arbitra tion  be tw een  N. V. Gebr: V an Udens Scheepvaart en 
A gentuu r M aatschappij and S ovfrach t \  .

In that case the respondents, a com pany incorporated under the law s 
of the Netherlands and carrying on the business of shipowners at Rotter­
dam, .chartered one of their vessels to the appellants, a Russian company.

» (1941) 3 All Eng. Hep. p, 419.
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A  clause in  the charterparty provided for arbitration in London. D is­
putes having arisen betw een  th e parties in  April, 1940, each party ap­
pointed an arbitrator but therefore the m atter could proceed further the  
German invasion of the Netherland took place and the country was 
occupied b y  the enem y in  M ay, 1940.

The appellants and their arbitrator subsequently refused to proceed  
w ith  the arbitration on the ground that the respondents had becom e 
enemies. On June 24, 1941, the respondents took out a sum m ons asking  
for the appointm ent of an um pire, ’' i t  w as contended for the appellants 
that the sum m ons should be dism issed for three reasons, one o f them  
being that t h e . respondents had becom e enem ies under the Trading 
w ith  th e Enem y A ct of 1939.

That Act has a definition of “ enem y ” w hich is identical w ith  ours 
but it does not have a provision w hich  corresponds w ith  R egulation 7 (1) 
of our Regulations.

The only evidence before the Court w as that contained in  an affidavit 
sw orn and filed by the solicitor acting for the appellants w hich  stated  
that they are a D utch com pany, that is to say a com pany incorporated  
under the law s of th e Netherlands, and have their principal place of 
business at Rotterdam. It w as further stated that Holland w as occupied  
b y  the Germans in the second w eek  of M ay, 1940, the arbitration having  
been  begun in the previous m onth. ■

In June, 1941, the Court w as in vited  on this evidence to in fer or to  
*ake judicial notice of th e fo llow in g  facts: —  (a) that, the appellants 
continued to carry on business, (b)  that the occupation of H olland by  
Germany continued and (c) that the appellants w ere controlled  by the  
enem y.

Referring to (a) Goddard L.J., s a id :—“ I think it is fair to draw  th e  
inference that the appellants are still trading, or endeavouring to  do so, 
in  Rotterdam, though it m ay be for the purpose only of w inding up their  
business ”.

I presum e that Goddard L.J. referred to the severe punishm ent 
that Rotterdam  had received at th e hands of the Germ ans w hen  h e used  
th e words “ or endeavouring to do so ”. Perhaps very  few  buildings 
rem ained undam aged after the bom bing of Rotterdam  and h e w as  
therefore of opinion that trading in  Rotterdam  under those circum stances 
really  am ounted to “ an endeavour to tra d e”.

Referring to (b) and (c) D u Parcq L.J., s a id :—“ W e w ere asked to  
take judicial notice of th e fact that this occupation continues, and there  
is no dispute about th is ,-or  about the fact that som e degree of control', 
w hich  m ay w e ll be severe, is  exercised  by the enem y over the inhabitants

Section 57 of th e E vidence Ordinance (Cap. 11) g ives a list of the facts 
of w hich  the Court shall take jud icia l notice. That list is not exh au stive  
and it is open to a court to take notice of facts other than those m entioned  
in  th e section.

In The Englishm an L im ited  v . L a jpa t R a i1, • the scope of section 57 
of the Indian Evidence Act, No. 1 of 1872, w hich is alm ost indentical w ith

. 1 (1910) I .  L . B . 31 Cal. p. 760.
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section 57 of our Evidence Ordinance w as considered. In the words of 
W oodroffe J . :—

“ . . . . Facts, however, of w hich  judicial notice m ay be taken 
are not lim ited to those of the nature specifically m entioned in these 
clauses. These are m entioned because, as regards them, the Court 
is given no discretion. A s to others the Court m ust determ ine in each  
case w hether the fact is of such a w e ll known and established character 
as to be the proper subject of judicial notice. A  m atter of public 
history m ay b e such a fact. The tendency of m odem  practice is to 
enlarge the field of judicial notice..................... ”

Woodroffe and A m eer A li in their Commentary on the Law of Evidence 
applicable to British India say that the Courts m ay and w ill take judicial 
notice of, generally speaking, all those other facts, at least, of which  
English Courts take judicial notice. (9th Edition, page 469.)

The evidence in  this case is m uch stronger than the evidence in  the case 
o f Re an arbitra tion  betw een  N. V. Gebr. V an  U dens Scheepvaart en Agen- 
tu u r M aatschappij and S ovfrach t (supra), w hich in  the opinion of Lord 
Greene, M aster of th e Rolls, w as colourless.

I  fee l that, on the m aterials before m e, I w ould be justified in drawing 
th e inference that after the occupation of Holland by the enem y the  
plaintiff continued to carry on business in  Leeuwarden at least, 
for th e purpose of w inding it up and that som e degree of control, is 
exercised b y  the enem y over the plaintiff. The plaintiff w ould thus be 
ah enem y for the purposes of the D efence (Trading w ith  the Enemy) 
Regulations of 1939.

The order of th e learned D istrict Judge is, in  m y opinion, correct, 
and I w ould accordingly dism iss the appeal w ith , costs.

M o se l e y  A.C.J.—I  a g r e e .
A ppea l dism issed.


