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193D P r e s e n t : de K retser J.

S U P P R A M A N IA M  C H E T T IA R  v. S E N A N A Y A K E  e t  al.

173— C. R. C olom bo, 45,706.

S e c u r ity  f o r  costs— N o t ic e  to all respondents— E v e n  to th ose  r e sp o n d e n ts  

aga inst w h o m  n o  r e l ie f  is c la im ed — C iv i l  P r o c e d u r e  C o d e , s. 756, su8& 
section (3).
Security for costs and notice of security must be given to all persons 

who are made respondents to an appeal, even to those against whom 
no relief is claimed.

Failure to give such security or notice is a non-compliance with the 
terms of section 756 of the Civil Procedure Code in respect of which 
relief cannot be granted under sub-section (3) of the section.

^ ^ P P E A L  from  a judgm ent of the Commissioner of Requests, Colombo.

L. A . Rajapakse (w ith  him M . M. I. K aria p p er  and J. E. A lles ) , for 

plaintiff, appellant.

J. R. Jayaw ardene, fo r defendants, respondents.

Decem ber 1, 1939. de K retser J.—

The appellant sued three persons on a promissory note. A  proxy w as  
filed which purported to come from  the first and second defendant 
b u t , w as in fact signed by  the second , defendant alone. The Court 
required a proxy to be filed from  the first defendant and several dates 
w ere given, but before the proxy w as filed a minute o f consent w as placed 
before the Court by  which the first and second defendants consented to 
judgm ent and asked to be a llow ed to pay by  instalments. The Court 
w as then only concerned, apparently, w ith  the recovery of the stamp 
duty on the proxy which should have been filed, and : that w as duly  
recovered. The proxy rem ained unsigned by  the first defendant. A t  a  
late stage the first defendant took objection to the issue o f w rit  against 
him on the ground that he w as a public servant at the time w hen  the note 
w as m ade and decree entered against him. The objection w as upheld. 
The plaintiff then appealed, m aking a ll three defendants respondents 
to his appeal, and he stated that, though the second and third defendants 
w ere  m ade respondents no relief w as  claimed against them. H e  then  
purported to deposit in Court, by  a motion dated Ju ly  31, a sum of 
Rs. 26 as security fo r costs of appeal of the first defendant-respondent,
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which seems to have been received in Court on August 2 and to have 
been minuted against the date August 3. The proctor, who still had no 
proxy from  the first defendant, received notice and had no cause to show.

The order appealed from  had been made on July 31 and notice had 
been given not to the respondent but to a person w ho purported to be his 
proctor.

• ilo  objection to the constitution of the appeal has been taken on this 
ground, but it is argued that no notice of the tendering of security and 
no security had been given to the second and third defendants, although 
they had been made respondents.

N ow , in terms of section 756, every person made a respondent is entitled 
to notice and to such security as the Court orders. In  this case the 
appellant, probably thinking that no security w as required for those 
against whom  no relief w as claimed, did not serve any notice on them 
nor tender security, but he has made them respondents, apparently 
feeling for some reason that their presence was necessary to constitute 
a proper appeal, and it is impossible to say at this juncture whether the 
mere fact that he claimed no relief against them on his appeal necessarily 
meant that they might not be prejudiced by  the appeal or by  their 
absence at the hearing of the appeal. It is contended that their liability 
remained the same, whether the appeal succeeded or not, and in fact 
their position might conceivably be better if the appeal succeeded since 
it is conceivable that the plaintiff might levy against the first defendant 
alone, and in any case each of the other parties would have a right of 
contribution from the first defendant. This may or may not be so. 
It m ay be the respondents’ desire to be present in Court so as to give 
whatever support they could to the appellant’s * case; or it m ay be, 
as suggested by the respondents’ counsel, that one of them is a public 
servant himself and therefore interested in the result.

It is impossible to canvas these questions at this stage. It is enough 
that they w ere made respondents and that having been made respondents 
they should have been given notice of whatever security was being 
tendered. It is quite conceivable that eventually the Court might not 
have ordered any security in their case. There is therefore a non- 
compliance w ith the provisions of the first sub-section of section 756, 
and the only question is whether relief should be given under 
sub-section (3 ).

A  num ber of authorities have been cited, some prior to the Divisional 
Bench judgm ent in Sahira TJmma v. A b e y s in g h e ', some subsequent 
thereto. Those prior to that case are necessarily not of much assistance 
now;, but I  might state that the decisions in Nadarajah v. H. D on  Carolis 
&  Sons", M endis v. J inadasa3, and M artin Singho v. Paulis S in gh o ‘ 
are very like the unreported case decided by my brother N ih ill and myself 
(24 D.C. K an d y, 70, S. C. M inutes o f  S ep tem ber  18, 1939). In  all those 
cases as a matter of fact security had been deposited w ith due notice, 
but there w as only the form al defect that the sum of money deposited 
had nqt been hypothecated. Such a defect would  be covered probably 
by  the'second condition imposed in the Divisional Bench judgment.

1 ( 1937) 39 .V. L. R. 34. 3 (1922) 24 N. T..R. 138.
« (1936) 38 N  L. R. 162. ‘ (2934 13 C. L. Rec. 233.
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In  K aton is A p p u  v  C harles \ a case which w as very  sim ilar to the 
present one, Abraham s C.J. rejected the appeal because security had  
been given only fo r  one of m any respondents although it w as not clear 
that the other respondents w ou ld  in any w ay  be affected by  the appeal.

In  Siyadoris A p p u  v. A b ey en a y a k e  *, an appeal w as rejected because 
security w as not given fo r one of the respondents. That case, however, 
w as a partition case and the party .for whom  no security had  been given  
seems to have made common cause w ith  the respondents, but that does 
not appear to be the ground upon which relief w as refused. It w as  
refused on the ground stated in the D ivisional Bench judgm ent, namely, 
that there had been a non-compliance w ith  the tertns of the section w ithout 
any excuse.

In  an unreported case (S. C. 218/D. C. Ratnapura, 6,263) decided  
by m y brothers Soertsz and H eam e on February  20, 1939, an appeal w as  
rejected for the same reason in very emphatic language. There is also 
the case (92 D. C. K alutara, 16,775) decided on February  14, 1939. There  
is therefore quite an abundance of authority that in circumstances 
such as the present the appeal must be rejected. It is therefore rejected  
with costs.

A p p ea l re je c ted .
------------------------------ ♦ - ----------------------------


