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1937 Present: Poyser J. and Fernando A.J. 

P I Y A R A T N E U N N A N S E v. S O N U T H T H A R A U N N A N S E . 

76—D. C. Kandy 45,415. 

Buddhist Temporalities—Residence in pansala attached to vihare—Possession 
by pupils of incumbent—Prescriptive title. 
Where the pupils of an incumbent resided in a pansala attached to the 

vihare, such' possession cannot be regarded as adverse to create a 
prescriptive title. 

THIS w a s an action brought by the first plaintiff as incumbent and 
the second plaintiff as trustee of Dega ldoruwa Vihare for a 

declaration that the Meda Pansala situated in the premises of the 
Malwatta Vihare is part of the endowments of Degaldoruwa Vihare. 
The defendants c laimed title by prescription to the pansala. 

The learned District Judge he ld that the plaintiff's claim w a s prescribed. 
Hayley, K.C. (w i th h im E. B. Wikramanayake), for plaintiff, appellant.— 

Thi s i s not a c laim to the r ight to an incumbency. It i s an act ion for 
declaration of t it le to property be longing to the temple. One of the 
plaintiffs is the trustee. The pansala is a public charitable trust and as 
such cannot be acquired by perscription. The law of trusts ex is ted in 
Cey lon before the Trusts Ordinance w h i c h mere ly codified it. Per 
BERTRAM C.J. (Supramaniam v. Erampa Kurukal*).—Section 111 of 
the Trusts Ordinance is applicable to Buddhist t emples as we l l . T h e 
dictum relied on by the trial Judge in Ratu>atte v. The Public Trustee * is 
mere ly obiter. 

H. V. Perera (wi th h im Weerasooria and Amerasinghe), for defendants, 
respondents .—The Meda Pansala is a separate t emple w i t h a separate 
incumbent . This is an action for declaration of a right to an incumbency. 
A s such i t is prescribed. (Terunnanse v. Terunnanse'.) 

# Cur. adv. vult. 

June 29, 1937. FERNANDO A.J.— 

T h e first plaintiff-appellant i s the incumbent of Dega ldoruwa Vihare, 
and the second plaintiff is the trustee of that vihare, and they filed 
this action against the four defendants praying that the land and 
bui lding referring to as Meda Pansala s i tuated in the premises of the 
Malwat ta Vihare in K a n d y be declared to be a part'of the e n d o w m e n t s of 
the Dega ldoruwa Vihare, and as such vested in the first plaintiff as 
incumbent , and in the second plaintiff as trustee, and that the firs: 
plaintiff be declared enti t led to the possession thereof. The plaintiffs also 
c la im damages , and that t h e defendants b e e jected from the pansala. 

A t the trial it w a s admitted that the first plaintiff w a s the Adikari 
Bh ikku or incumbent of Dega ldoruwa Vihare, and the first and second 
issues framed w e r e (1) Was Meda Pansala an appurtenant of Degaldoruwa 
V i h a r e ? (2) W a s Moratota Mahanayake Unnanse the Adikari Bhikku 
of the Dega ldoruwa Vihare, and as such enti t led to Meda Pansala. The 
learned District Judge held on the first and second issues in the affirmative, 
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that is to say, he he ld that Meda Pansa la w a s an* appurtenant of Dega l -
d o r u w a . Vihare, and that Moratota as incumbent of the v ihare w a s 
ent i t led to the Meda Pansala . H e held, h o w e v e r , on i ssue 6 that the 
plaintiff's action w a s prescribed in three years from t h e t i m e the c a u s e 
of action accrued to the plaintiffs, and that Paruse l la had b e e n i n 
possess ion of the Meda Pansa la for a long period, according t o t h e 
ev idence from about 1887. 

It w a s proved in the course of the trial that Paruse l la had pro longed 
l i t igation w i t h one P i l awa la Dhamadass i Unnanse , w h o c la imed to b e t h e 
successor to Parnathe la Ratnapala Unnanse , w i t h regard to t h e 
incumbency of Dega ldoruwa Vihare , Paruse l la c la iming on the s t r e n g t h 
of the deed of transfer by the previous incumbent in h i s favour. It w a s 
held, hov/ever, that an incumbent for the t i m e be ing had no right to d iver t 
the success ion from his o w n pupi l s and that the incumbency of the v i h a r e 
had come to the pupi l lary successors, and that t h e deed w a s , therefore, of 
no effect. T h e c la im m a d e by Paruse l la in that act ion Was to the 
possession of the vihare" and of the e n d o w m e n t s thereof. S e e D . C. 
R a n d y , No. 81,630 dated March 27, 1878. In 1882 there w a s another 

action (D. C. No. 90,099), and Paruse l la w h o w a s the plaintiff in that act ion 
as wel l , stil l c la imed to be the incumbent of D e g a l d o r u w a Vihare and i t s 
e n d o w m e n t s , and there too h i s act ion w a s d ismissed w i t h costs, and i t 
w a s declared that the third defendant in the action, A m u n u g a m a Ratna­
pala Unnanse , w a s ent i t led to the incumbency , and it w a s ordered that h e 
be quieted in the possess ion of the yttrare and its e n d o w m e n t s . F r o m 
these facts and from the finding of the l earned District Judge that M e d a . 
Pansala w a s an appurtenant of D e g a l d o r u w a Vihare , i t w o u l d f o l l o w 
that the r ightful incumbent for the t i m e be ing of D e g a l d o r u w a Vihare 
w o u l d be ent i t led to the Meda Pansala . and the l earned Distr ict J u d g e so 
foun€ on issue 2. 

Issue 7, however , sugges t s that Paruse l la w a s the Adikar i B h i k k u o r ' 
incumbent of Meda Pansala , and it w a s contended by Counse l for t h e 
respondent that Meda Pansa la w a s a separate t e m p l e w i t h i n the m e a n i n g 
of the Buddhis t Temporal i t i es Ordinance, and that, Paruse l la w a s t h e 
incumbent of the Meda Pansala . It wi l l be not iced from deed P. 1 o f 
M a y 7, 1849, that Paranta la Ratnapala, the grantor, descr ibed h imse l f as 
res iding at M a l w a t t a Vihare , and as the incumbent of D e g a l d o r u w a 
Vihare , and that h e purported to grant D e g a l d o r u w a Vihare and the lands , 
houses and gardens appurtaining to it to four persons inc luding Paruse l la . 
That deed is of importance , inasmuch as it refers to the Meda Pansa la and 
cal ls it the pansala w h i c h be longed to the Moratota U n n a n s e of M a l w a t t a 
Vihare , and provides that the four donees on P 1 shal l i m p r o v e t h a t 
pansala, and that any necessary work might be done through the tenants 
of Dega ldoruwa Vihare, s h o w i n g that the Meda Pansala w a s regarded as 
a n appurtenance of the v ihare . B u t P 1 is also important as s h o w i n g 
that the donor, a l though res id ing at M a l w a t t a V ihare described himsel f as 
incumbent of Dega ldoruwa. In P 2 and P 3, the pansala is described a s 
be long ing to Moratota, priest of Malwat ta Vihare . In D 5 of 1860;. 
Paruse l la describes h imse l f as of the Meda Pansa la and chief pr ies t of 
D e g a l d o r u w a Vihare , and the s a m e descript ion appears in D 7 of 1868. 
In 1873, Paruse l la e x e c u t e d l ease D 8 for certain lands w h i c h h e s a y s 
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belonged to Dega ldoruwa Vihare, and it s eems obvious that h e w a s dealing 
w i t h the lands as incumbent of that v ihare al though h e describes himself 
as resident in the Meda Pansala in Malwatta in Kandy. 

D e e d s D 9, D 10, D 11, D 12, and D 14 w e r e all executed by Parusel la , 
but not in one of these deeds does h e describe himself as incumbent of 
the Meda Pansala . The wi tness Sri Deerananda w h o gave ev idence for 
the defendant , s tated that h e w a s the Secretary of the Chapter k n o w n 
as the Malwatta College. His ev idence is of some use, inasmuch as h e 
defines w h a t is a vihare. " The word, V ihare" , h e says , " means a 
monast ic establ ishment. A vihare also has a Budu-ge. There is also a 
Poye -ge , and a Dagoba containing relics. Within the vihare, there is 
a lso a pansala. In the pansala l ives the Adikari Bhikku and others in 
the pupi l lary succession. The pansala itself is also cal led a Lebun-ge, and 
is the place w h e r e the priests l ive. Malwatta Vihare comprises everyth ing 
at Malwat ta and is the Malwat ta College. It contains 12 or 14 pansalas. 
S o m e of these pansalas are he ld in pupil lary succession. The others are 
under the control of the Chapter. The Malwatta Vihare itself has a 
P o y e - g e and a Budu-ge . There is also a Dagoba and a sacred Bo- tree ." 
H e then for the first t ime brought in the suggest ion that Parusel la w a s 
t h e Adikari B h i k k u of Meda Pansala . In cross-examinat ion h e stated 
that Moratota w a s a famous monk, but that h e did not know of w h a t 
v ihare h e w a s Adikari Bhikku. H e said that Rambukwe l l e A n u n a y a k e 
w a s incumbent of Kundasa le Vihare, that h e w a s the A n u n a y a k e of the 
M a l w a t t a Chapter, and that there w a s a t emple at Malwat ta called. 
R a m b u k w e l l e Pansala . H e then added that the Kundasale Vihare 
should be appurtenant to the R a m b u k w e l l e Pansala at Malwatta. 
•" S u m a n a - is the' Adikari B h i k k u of Lankat i leke Vihare. H e has a 
pansala at Malwatta . The Malwat ta Pansala had been used by his 
predecessors and a pupi l of the pupi l lary l ine is in occupation. Sumana 
uses that pansala w h e n h e comes to K a n d y . " H e w a s then asked if that 
pansala w a s an appurtenant of Lankat i leke Vihare, and his answer was , 
" I th ink Lankat i leke is appurtenant to the Malwat ta Temple . " " S o m e 
of the pansalas at M a l w a t t a , " h e cont inued, " are he ld in pupi l lary 
success ion, and others be long to the pr ies thood." 

On this ev idence it s eems clear to m e that the wi tness ' s tatement that 
Paruse l la w a s Adikari Bh ikku of Meda Pansala w a s c learly false, that the 
M e d a Pansala w a s an appurtenant of Daga ldoruwa Vihare, and that 
Paruse l la first c a m e to l ive there w h e n h e w a s c la iming to b e the incumbent 
of Dega ldoruwa on the s trength o f the deed P 1 in favour of himself and 
three others. Apparent ly there are pansalas in the premises of the 
M a l w a t t a Vihare w h i c h are appurtenant to other v ihares and the 
incumbent of each such v ihare manages the pansala in K a n d y w h i c h 
h e occupies w h e n e v e r h e v is i t s Kandy. W h e n Moratota w a s m a d e 
A n u n a y a k e of Malwat ta Vihare, it apparent ly b e c a m e necessary for h i m 
to s tay at K a n d y w h e n e v e r h e c a m e there on business , and the pansala in 
ques t ion appears to h a v e been g i v e n to Moratota for that purpose. H e 
h o w e v e r , and h is successors as incumbents of Dega ldoruwa Vihare 
occupied it in that capacity , and in the result the learned Judge w a s 
r ight w h e n h e he ld that t h e Meda Pansa la w a s an appurtenance of t h e 
D e g a l d o r u w a Vihare . 
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The on ly other important ques t ion is that of prescript ion. T h e 
learned District Judge h e l d that if t h e act ion is regarded as o n e for a 
declaration that first plaintiff is t h e Adikar i B h i k s h u of Meda P a n s a l a 
that c laim w o u l d be prescribed in three years , but that is no t the na ture 
of the present action. This is an act ion in w h i c h t h e plaintiffs c la im t h a t 
the Meda Pansala i s an appurtenance to the D e g a l d o r u w a Vihare , that t h e 
t i t le to the pansala in d ispute ves t s in the trustee of the v ihare , and t h a t 
the first plaintiff is ent i t led to the possess ion of it. T h e ques t ion w o u l d , 
therefore, arise w h e t h e r it is possible for any person to acquire t i t le to t h e 
Meda Pansa la by prescription, and if so w h e t h e r t h e de fendants h a v e i n 
fact been in possess ion for such a per iod and under such c i rcumstances as 
to enable t h e m to acquire a t i t le there to b y prescript ion. T h e l earned 
J u d g e has not discussed the e v i d e n c e of possess ion l ed for t h e plaintiff. 
T h e first plaintiff h imsel f s tated that w h e n h e w e n t to K a n d y h e w e n t t o 
the Meda Pansa la and had h is mea l s there, and h e also sent t h e t e n a n t s of 
Dega ldoruwa to repair the Meda Pansa la w h e n necessary. 

T h e w i t n e s s Ratnajoti U n n a n s e corroborated the plaintiff w h e n h e 
said h e had seen the plaintiff at the Meda Pansala during t h e last 40 years . 
H P also corroborated the plaintiff's e v i d e n c e w h e n h e said that h e h imse l f 
had a pansala at Malwat ta w h i c h h e , v is i ts about 15 t i m e s a month . T h e 
second defendant w h o g a v e e v i d e n c e did not s tate a n y t h i n g to t h e 
contrary, and I s ee no reason to d i sbe l i eve the e v i d e n c e of t h e first plaintiff 
w h e n h e says that on h i s v i s i t s to Kandy , h e did res ide at the M e d a 
Pansala , and that repairs to that pansala w a s effected by h i m t h r o u g h 
the tenants of Dega ldoruwa. It is true that Paruse l la and h is pupi l s 
l ived for a n u m b e r of y e a r s at Meda Pansala , but Paruse l la ' s c la im to the 
i n c u m b e n c y of D e g a l d o r u w a Vihare w a s dec ided against h i m in 1887, and 
a n y acts of possession prior to 1887 cannot avai l h i m or h i s pupi l s in th i s 
action. S ince t h e n the plaintiff and his predecessors in office m u s t b e 
taken to b e ent i t led to the possess ion of the Meda Pansala . A t the s a m e 
t i m e a pansala is intended for t h e res idence of priests , "and the r ight t o 
reside in a pansala ves t s not on ly in t h e i n c u m b e n t of t h e Vihare , but in 
t h e w h o l e b o d y of priests, or the Sanga, to w h o m the pansala is dedicated . 
T h e fact that Paruse l la or a n y of h i s pupi l s res ided in the M e d a Pansa la at 
a t i m e w h e n the use of that part icular port ion of t h e bui ld ing w a s n o t 
required by the incumbent of D e g a l d o r u w a Vihare amounts to no th ing 
m o r e than that t h e y l ived there under h i s control and w i t h h i s permiss ion . 
I do not think the incumbent of a v ihare is ent i t l ed to e ject any pr ies ts 
from the pansala be longing to that v ihare , un le s s of course , for s o m e 
specific reason, or perhaps because h e d isputed t h e r ight o f t h e i ncum bent . 
In such c ircumstances , possess ion b y the pupi l s of Paruse l l a cannot b e 
regarded as adverse possess ion so as to enab le such pupi l s to acquire a 
t i t l e b y prescription. -

I do not th ink it necessary in th i s case to go into the ques t ion w h e t h e r a 
pansala as an appurtenance of a v ihare is property, that is capable of be ing 
acquired by prescription. On t h e e v i d e n c e I w o u l d ho ld t h a t t h e plaintiff 
and h is predecessors in office h a v e exerc i sed t h e r ight of occupat ion w h i c h 
t h e y had, and that t h e de fendants and their predecessors h a v e n o t 
acquired a t i t le by prescription. 
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POYSER J . — I agree. 

Appeal allowed. 

Issues 9, 10, and 11, also raise the quest ion whether the defendants are 
ent i t l ed to compensat ion for improvements effected b y them, and whether 
t h e y are ent i t led to a jus retentionis t i l l such compensation is paid. The 
record shows that it w a s agreed t h a t the question re the va lue of the 
improvements w a s to be decided after the issues of fact have been decided, 
and the learned District Judge did not decide these issues in v i e w of the 
f inding that the defendants h a v e acquired a t i t le by prescription. I 
w o u l d accordingly set aside the decree of the District Court and send the 
case back for trial on these issues 9, 10, and 11. It wil l , however , be open 
t o the parties if they so desire to raise the question whether the defendants 
are in l a w enti t led to claim compensation, and any issues necessary for 
t h a t purpose m a y also be raised at the trial. The defendants-respondents 
w i l l pay to the plaintiffs-appellants their costs of this appeal, and the costs 
o f the act ion in the District Court w i l l abide the final decision of the action. 


