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Trial before Supreme Court— Evidence in rebuttal— Permissibility—Principles
applicable— Criminal Procedure Code, s. 237 (1).

Tho following considerations are relevant for tho exercise o f  the Judge’s 
discretion in permitting evidence in robuttnl to be led under section 237 o f the 
Criminal Procedure Ccdo by calling of witnesses to rebut a defence raised 
ex improviso where the prosecution is taken by surprise :—

(1) Whether the prosecution has been taken by surprise.
(2) Whether the rebutting evidonco could have been given in chief.
(3) Whether it does or does not surprise the defence.
(4) Whother it places the dofonce at a disadvantage.

A conviction will not bo sot aside in appeal i f  evidonce in rebuttal wrongly 
admitted has not prejudiced the dofence.

A p p e a l  a g a in s t  a  c o n v ic t io n  a t  a  tria l b e fo r e  th o  S u p re m e  C ou rt.

E . R . S . R . Coomaraswamy, w ith  Anil Obeysekera, G. Chakradaran, 
T . Joganathan, S . C . B . Walgampaya a n d  (a ss ig n e d ) E . B . Vannilamby, 
fo r  th e  a c c u s e d -a p p e lla n t .

N . Tittawella, S e n io r  C row n  C ounsel, fo r  th o  C ro w n .

Cur. adv. vult.

A u g u s t  24 , 19 70 . A lles, J .—

T h o  a p p e lla n t , S c d ir is , w as ch arged  w itli th o  a t t e m p t e d  m u r d e r  o f  
o n e  S irisona, th o  o f fe n c e ,  a ccord in g  to  th o  p r o s e c u t io n , h a v in g  b een  
co m m itte d  o n  2 4 th  A u g u s t , 1907. A f t e r  tr ia l th e  a p p e lla n t  w as 
u n a n im ou sly  c o n v ic t e d  o f  a tte m p te d  cu lp a b le  h o m ic id e  n o t  a m o u n tin g  
t o  m u rd er a n d  s e n te n c e d  t o  th ree y ea rs ’ r ig o r o u s  im p r iso n m e n t.

S cd ir is , h is  b r o t h e r  P iy a s cn a  a n d  th e ir  m o t h e r  S o id a h a m y  l iv e d  in  a  
h ou so  a  lit t lo  d is ta n c o  a w a y  from  th o  h ou so  w h e r e  O b ia s , th o  b r o th e r  
o f  S irisona, l iv o d  w ith  h is  w ife  B a b u n  N o n a . O n  th o  d a y  in  q u e st io n , 
S iriscna  w as a lso  r e s id in g  in  the houso o f  O b ia s . ■ I t  is  n o t  in d isp u to  
th a t fo r  s o m e  t im o  p r io r  t o  th o d a to  o n  w h ich  S ir isen a  w a s  s t a b b e d  th cro  
h a d  b e e n  ill fe e lin g  b e tw e e n  th e  tw o  fa m ilie s . A c c o r d in g  t o  S ed ir is  
th e  ca u se  o f  t h o  d isp lea su ro  w as b ecau so  O b ia s  s u s p e c t e d  t h a t  th o
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a p p e lla n t  h a d  g iv e n  in fo rm a t io n  to  th e  a u th o r it ie s  th a t  O bias w as se llin g  
k a s ip p u . T h e  p ro se cu t io n  h o w e v e r  m a in ta in e d  th a t  as O bias a n d  th r o o  
o th e r s  w e ro  a c q u it te d  o n  a  ch a rg e  o f  m u r d e r  o f  tlie  ap j^cllant’s  b r o th o r , 
th e  m o m b e r s  o f  th o  a p p e lla n t ’s fa m ily  w ore  a n g r y  w ith  O bias a n d  S ir isen 3 . 
A n o t h e r  b r o th e r  o f  th e a p p e lla n t , R o b ia s ,  l iv e d  in  a  separate  h ou se  c lo s e  
to  th a t  o f  th o  a p p e lla n t a n d  h e  o w n e d  a  n u m b e r  o f  b ou tiq u es , o n e  o f  
w h ic h  h o  h a d  re n te d  to  P iy a d a sa  a n d  a n o th e r  to  o n e  L ew is  S ingh o.

S ir isen a  a n d  B a b u n  N o n a , w h o  w ere  th o  m a in  w itnesses f o r  th e  
p r o s e c u t io n , s ta te d  th a t  th e  .appellan t a n d  R o b ia s  ca m e to  th e ir  h o u s e  
a ft e r  d a rk : T h ere  is so m o  c o n tra d ic t io n  as  to  w h eth er  th ey  ca m e  a b o u t  
7 .3 0  p . m . o r  la ter  a b o u t  10 p . m . A c c o r d in g  to  S irisena h e w as r e c lin in g  
o n  a b e d  o n  th e  rear v e ra n d a h  w h e n th o a p p e lla n t  ca lled  o u t t o  h is b r o th e r  
O b ia s  f r o m  th o  co m p o u n d . S irisen a s te p p e d  d o w n  to  the c o m p o u n d  
w h e n  th e  a p p e lla n t shying “  I  d o  n o t  w a n t  O b ia s . Y o u  aro e n o u g h  ”  
s t a b b e d  h im  w ith  a  k n ifo . S irisena id e n t if ie d  th o  ap p e lla n t b y  th o  
a id  o f  a  bot-tlo la m p  th a t  w as lit  o n  th e  v era n d a h . H o cr ie d  o u t  
a n d  in  re sp o n se  to  h is  cries , L e w is  S in g h o  w h o  w as inside th e  h o u s e  
c a m e  o u t  a n d  assisted  h im . H o  w as ru s h e d  t o  the h osp ita l w h ere  h e  
m a d e  a  s ta te m e n t t o  th o  P o lice  a t  11 .15  p .m . I n  th a t  s ta te m e n t h e  
d is c lo s e d  th e  n a m e o f  th e  a p p e lla n t as h is  a ssa ila n t a n d  also m e n t io n e d  
th a t  R o b ia s  w as presen t. B a b u n  N o n a  w h o  co rro b o ra te d  S ir isen a  
s t a t e d  t h a t  sh e  id en tified  th e  a p p e lla n t f r o m  th e  vera n d a h  a n d  sa w  liim  
s t a b  h e r  b ro th er -in -la w . .

T h e  d e fe n ce  su g g estion  to  S irisen a  a n d  B a b u n  N on a  in  cro ss - 
e x a m in a t io n  w as th a t  th ere  w a s a n  in c id e n t  b e tw e e n  P iy a d a sa  a n d  
L e w is  S in g h o  a t  th e  la t te r ’s  b o u t iq u e  a b o u t  2  p .m ., in  th e co u rse  o f  
w h ic h  S irisen a  in te rv e n e d  a n d  s tru c k  P iy a d a s a  ; th a t  P iy a d a sa  c a m e  
t o  O b ia s ’ h ou so  th o  sam o ev e n in g  w h en  th e re  w a s a d rin king  b o u t  in  
p r o g r e s s  ; th a t  th o  in ju red  m an  fo l lo w e d  P iy a d a s a  w ith  a k n ife  a n d  in  
th o  d a rk n e ss  Sirisena w as s ta b b e d  b y  so m e  p e r so n  w h om  he w as n o t  a b le  
t o  id e n t i fy  a n d  th a t  S irisena a n d  B a b u n  N o n a  w ero  falsely  im p lic a t in g  
th e  a p p e lla n t  as th e  assa ila n t a t th o  in s ta n ce  o f  O b ia s.

T h o  p r o se c u t io n  a lso le d  th o  e v id e n ce  o f  In s p e c to r  K a ru n a ra tn o  a n d  
S e r g e a n t  W im a la d a sa  to  e sta b lish  th e  a b s e n ce  o f  tho a p p e lla n t a n d  
R o b ia s  fr o m  th e  v illage  sh o r t ly  a fte r  th e  in c id e n t . In sp e c to r  K a r u n a r a tn o  
s t a t e d  th a t  ho v is ite d  th e  h ou se  o f  th e  a p p e lla n t  a t  2 .45 a. m . o n  2 5 th  
A u g u s t  b u t  th a t th e ap p e lla n t w as n o t  in th e  h o u se . Sergeant W im a la d a s a , 
w h o  a ss is te d  in th e in v estig a tion , te s t ifie d  to  th e ab sen ce  o f  th o a p p e lla n t  
f r o m  h is  h ou se  and th e  v illa g e  o n  th e  2 5 th  a n d  6 th  o f  S ep tem b er.

A f t e r  th e  p ro se cu t io n  h a d  c o n c lu d e d  its  e v id e n ce , th e  ap p e lla n t g a v e  
e v id e n c o  o f  a n  a lib i. H e  re fe rred  t o  th o  e a r lie r  in c id e n t a t  th e  b o u t iq u e  
a n d  g a v e  a n  a c c o u n t  o f  his en tire  I n o v o m e n ts  o n  th e  24 th  a n d  sa id  t h a t  
h o  r e m a in e d  a t  h om o  th e  en tire  e v e n in g  a n d  th e  n igh t. H e s p e c if ic a lly  
d o n ie d  th a t  a n y  p o lice  o fficer  c a m e  to  h is  m o t h e r ’s  house in  se a rch  o f  
h im  in  th e  e a r ly  h ou rs  o f  th e  m o r n in g  o f  th e  2 5 th . A c co r d in g  t o  h im  
h e ’ w a s  in  th e  v illa ge  u n til th e  2 8 th  w h e n  h o  le f t  fo r  B a la n g od a . H ia
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. m o th e r  S o id a h a m y  a n d  h is  b ro th e r  P iy a s e n a  g a v e  e v id e n c e  in  s u p p o r t  

. o f  th e  a lib i. R o b ia s  g a v e  d e ta iled  e v id e n c e  o f  th e  q u a rre l b o tu e e n  
P iy a d a sa  a n d  L e w is  a n d  th e  p a rt  p la y e d  b y  SiriseD a in  th a t  qu arre l 
a n d  d e n ie d  t h a t  a n y  p o l i c e  o ffice r  ca m e  in  se a rch  o f  h im  o n  th e  n ig h t  o f  
th e  s ta b b in g .

O n  a  c o n s id e r a t io n  o f  th e  o v id e n ce  le d  in  th e  ca se  th ero  w a s , th e re fo re , 
a  d ir e c t  c o n f l ic t  b o tw e o n  th o  p ro se cu t io n  a n d  th o  d e fe n c e  as to  w h eth er  
In s p e c to r  K a r u n a r a tn e  ca m e  to  th e  h ou se  o f  th e  a p p e lla n t  in  th e  e a r ly  
h ou rs  o f  th e  m o r n in g  o f  th o  2 5 th  in  se a rch  o f  th e  a p p e lla n t , a  c o n flic t  
w h ich  h a d  t o  b e  r e s o lv e d  b y  th o  ju r y  as  ju d g e s  o f  fa c t .

A f t e r  th e  e v id e n c e  o f  th o  p ro so cu t io n  a n d  th o  d e fe n ce  w a s  c lo se d , 
C row n  C ou n se l m o v e d  t o  ca ll th e  e v id o n c c  o f  I n s p e c to r  K a ru n a ra tn e  in  
rob u tta l. N o  a p p lic a t io n  w as m a d e  t o  th e  le a rn e d  C om m iss ion er  b y  
C row n  C ou n se l f o r  th e  ox erc ise  o f  th o  d is cre tio n  o f  th e  C o u r t  t o  ca ll th is  
e v id e n ce  a n d  e v e r y o n e  in  C ou rt a p p ea rs  t o  h a v e  a ssu m e d  th a t  C row n  
C ou n sel w a s  e n t it le d  t o  c a ll  su ch  o v id e n ce  as o f  r ig h t . A f t e r  In s p e c to r  
K a ru n a ra tn e  w a s  re ca lle d  a n d  his e v id e n ce  led , C row n  C ou n sel a g a in  le d  
th e  e v id e n ce  o f  S e rg e a n t W im a la d a sa  w ith o u t  a n y  a p p lic a t io n  b e in g  
m a d e  t o  c a ll h im . A t  th e  h earin g  o f  th e  a p p e a l b e fo r e  u s  M r .T it t a w e l la  
d id  n o t  seek  t o  s u p p o r t  th e  c o n d u c t  o f  C row n  C ou n se l in  lea d in g  th is  
e v id e n ce  w ith o u t^ fir s t  o b ta in in g  th e  le a v e  o f  th e  C o u rt, b u t  s in ce  th is  
e v id e n ce  w as le d  w ith o u t  o b je c t io n , w e  m u s t  a ssu m e  t h a t  th e  lea rn ed  
C om m ission er  e x e r c is e d  h is d is c r e t io n  in  p e r m it t in g  th is  e v id e n ce  
to  b e  led .

T h e  e v id e n ce  in  r e b u tta l con s isted  o f  th e  e v id o n c e  o f  th o  t w o  P o lic e  
o fficers b e in g  le d  in  g re a te r  d eta il a b o u t  th e  s te p s  t h e y  to o k  t o  m a k e  
search  fo r  th e  a p p e lla n t  a n d  R o b ia s  o n  th o  m o r n in g  o f  th e  25 th  a n d  o n  
th e  5 th  a n d  6t h  S e p te m b e r . C row n  C ou n se l a lso  m a rk e d  in  e v id e n ce  
th o  p r o d u c t io n s  “  X  ” , “  Y  ”  a n d  “  Z  ”  b e in g  a  n o t e  o f  th e  o b s e rv a t io n s  
o f  th o  P o lic e  o ff ic e rs  in  reg a rd  to  th e  sea rch .

L e a rn e d  C ro w n  C ou n se l in  a p p ea l d id  n o t  se e k  t o  s u p p o r t  th e ir  
p r o d u c t io n  a t  th o  tr ia l. T h e  re co rd e d  o b s e rv a t io n s  o f  th o  P o lic e  o fficers  
c o u ld  h a v e  b e e n  u tilis e d  o n ly  to  re fresh  th e ir  m e m o r y  o r  t o  c o n tr a d ic t  
th em .

S in co  w o  d o  n o t  h a v e  th e  b en e fit o f  a n  o r d e r  b y  th o  lea rn ed  C o m ­
m ission er w o  c a n  o n ly  assu m o th a t th o  “ re b u tta l e v id o n c e  ”  w as le d  f o r  th o  
p u rp ose  o f  r e b u tt in g  th o  o v id e n co  o f  th e  a p p e lla n t ’s a lib i. E v e n  in  reg a rd  
to  th o  a lib i th e  o v id e n c e  o f  In sp e c to r  K a r u n a r a tn e  o n ly  a ffe c ts  th o  m o v e ­
m en ts  o f  th o  a p p o lla n t  a t  2 .45 a .m . o n  th e  2 5 th , w h ich  w a s lo n g  a fte r  th o  
t im e  o f  th e  a lle g e d  s ta b b in g . T h e  loa rn cd  C om m iss ion er , h o w o v e r , in d ir e c t ­
in g  th e  ju r y  t o ld  th e m  th a t  i f  th e y  p re fe rre d  t o  a c c e p t  th o  o v id o n co  o f  th o  
In sp e c to r  th a t  th o  a p p o lla n t w as a b se n t  fr o m  h is  h o m o  a t  2 .4 5  a .m . o n  
th o  25 th , i t  w o u ld  sor iou s ly  a ffe c t  th o  c r e d ib il i ty  o f  th o  a p p e lla n t  in  
reg a rd  to  h is  m o v e m e n ts  a t  th o  tim o  o f  th o  s ta b b in g  b o  i t  7 .3 0  p .m . o r  
10 p .m . T o  th is  o x t o n t  o n o  m ig h t th e r e fo re  u rg o  th a t  th e  c o n d u c t  o f  
th o  a p p o lla n t in  b e in g  a b sen t fr o m  h is h o m e  a t  2 .4 5  a .m . a f fe c te d  h is
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a lib i. B o  th a t  as it  m a y , in  th o  v ie w  o f  th e  m a jo r ity  o f  u s , th o  e v id e n c e  
in  re b u tta l sh ou ld  n o t  h a v e  b e e n  a llo w e d . I t  o n ly  s e r v e d  t o  rep eat, 
r o le v a n t  o v id on ce  g iv e n  b y  th e  p ro se cu t io n  as p a r t  o f  its c a se  in c h ie f  in  
r e g a rd  to  th o  a b sen ce  o f  th o  a p p e lla n t  fr o m  h is h ou so  in  th o  e a r ly  h o u rs  
o f  th e  m o rn in g  o f  2 5 th  A u g u s t  a n d  h is  a b sen ce  fr o m  th o  v illa g o  o n  th e  
6 th  a n d  6 th o f  S e p te m b e r . I t  w as a  m is co n ce p tio n  to  c o n s id e r  su ch  
e v id e n c o  as o v id e n ce  th a t  c o u ld  p r o p o r ly  b o  lo d  in  reb u tta l. . . .

I t  seem s a p p a re n t t o  t h o  m a jo r ity  o f  us from  th o  c r o s s -e x a m in a tio n  o f  
S irisena a n d  B a b u n  N o n a  th a t  th o  case  fo r  th e  d e fe n ce  w as, th a t  S ir isen a  
w a s s ta b b e d  b y  arf u n k n o w n  m a n , a n d  th a t  th o  a p p e lla n t  w a s fa lse ly1 
im p lic a te d  d u o  to  p r o v io u s  e n m ity . A lth o u g h  it  w as n o t  d ir o c t ly  
su g g e s te d  to  th o p r o s e c u t io n  w itn esses th a t  th e  a p p e lla n t w a s  n o t p r e s o n t  
a t  th e  tim e  o f  th o  s ta b b in g , in  th o  v ie w  o f  th o  m a jo r ity  o f  u s, . it  w a s  a  
fa ir  in feren ce  th a t  th o  d e fe n c e  e n v isa g e d  in  th o co u rse  o f  th o  p r o s e c u t io n  
ca se  w a s th a t  o f  a n  a lib i. T h o  in c id e n t th a t  t o o k  p la ce  a t  2  p .m .,  w h ich  
a c c o r d in g  to  th e  d e fe n ce  p r o m p t e d  P iy a d a sa  to  c o m e  la ter  th a t  e v e n in g  

. a n d  crea to  tro u b le , d id  n o t  su g gest th a t  th e  a p p e lla n t t o o k  a n y  p a r t  in 
th a t  tra n sa ction . T h o  c h ie f  a c to rs  in  th a t  in c id e n t  w e re  P iy a d a sa , 
L e w is  S in g lio  a n d  o n e  J a y a tu n g o . W h e n  L ew is  S in g h o  h i t  P iy a d a sa , 
I lo b ia s  ca m e a n d  s e p a r a te d  th em . T h erea fte r  S irisen a , O b ia s  an d  
B a b u n  N o n a  ca m e  o n  th o  s ce n o  a n d  a fte r  S irisen a  a ssa u lted  P iy a d a s a , 
O b ia s  a n d  B a b u n  N o n a  t o o k  h im  a w a y . T h ere  w as n o  r e a so n  f o r  th e 
a p p e lla n t , o n  th a t  v e rs io n , t o  a c c o m p a n y  P iy a d a sa  a n d  a n y  o th e r s  t o  th e 
h ou se  o f  O bias th a t  e v e n in g  to  crea te  trou b lo .

E v id e n c o  in  r e b u tta l is p e r m it te d  t o  b o  led  a t  th e  d is cre tio n  o f  th e  tr ia l 
J u d g e  u n d er  S e c tio n  237  (1 ) o f  th o  C rim ina l P r o ce d u r e  C o d e . I t  is 
p e rm itte d  in  th e  in terests  o f  ju s t ic e , w hen  th e  p ro se cu t io n  h a s  b e e n  ta k e n  
b y  su rpriso  b y  e v id e n c e  b o in g  le d  o n  b e h a lf  o f  th o  d e fe n ce  w h ic h  th e  
■[ ro secu tion  c o u ld  n o t  re a so n a b ly  a n tic ip a te . I n  su ch  a  ca se  ' th e 
p re sccu tio n , i f  i t  h as o v id e n c e  w h ich  runs c o u n te r  to  th o  d e fe n ce  case, 
is p e rm itte d  to  le a d  e v id e n co  in  reb u tta l. A  g o o d  e x a m p lo  o f  su ch  
re b u tta l e v id e n ce  is illu s tra te d  in  David. F lyn n L I n  th a t  c a se  tho. 
a c cu s e d  set u p  a n  a lib i th a t  h o  w as a t  a sw im m in g  p o o l  a t  th e  r o le v a n t 
t im e  a n d  ca lled  as a  w itn e ss  a  g ir l  w h o  testified  th a t  she saw  th o  a c c u s o d  
a t  th e  p o o l.  T h e  o v id o n c e  w a s con c lu d e d , sp eech es  o f  C ou n se l w ere  
m a d o  a n d  th e  tr ia l a d jo u r n e d  fo r  th o  su m m in g  u p  th o  fo l lo w in g  d a y .. 
D u r in g  th o  in terv a l th o  p ro se cu t io n  o b ta in e d  e v id e n co  th a t  th o  g ir l w as 
e lsew h ere  a t  th e  m a te r ia l t im e  a n d  m o v e d  to  ca ll th o  g ir l ’s e m p lo y e r  the. 
fo llo w in g  d a y  to  g iv e  e v id e n c e  th a t  th o  g irl w as in th o  sh o p  a t  th e  t im e  in  
q u e st io n . T h o  o v id e n c e  w as a llow ed  to  be  le d  in ..reb u tta l b y  th o  tr ia l. 
J u d g e  a n d  h is d e c is io n  w as u p h e ld  b y  th o C o u rt  o f  C r im in a l A p p e a l 
p re s id e d  o v e r  by' L o r d  C o d d a r d . A t  p . IS  L o r d  G o d d a r d  s ta te d —

“  I n  ou r  o p in io n , i f  in  th o  caso o f  an  a lib i, e v id e n co  c o m e 3 in t o  th e 
p ossess ion  o f  th o  p r o s e c u t io n  a t  a  la te  stage , it  o u g h t , a s  a  g en era l 
ru le , t o  b o  a d m it te d , u n less  th o  a lib i has boon  so t  u p  e a r lie r .”  .., .

1 U0S7) i Z C r .  A . F .  J5...



E v id e n c e  in  r e b u tta l w ill h o w e v o r  n o t  b o  p e r m it te d  i f  th e  a d d it io n a l  
e v id e n c e  d id  n o t  re la te  t o  s o m e th in g  w h ich  h a d  arisen  ex improviso in  
th o  c o u r s o  o f  th e  tr ia l, b u t  w as e v id e n ce , th o  n e co ss ity  f o r  w h ich  s h o u ld  

. h a v e  b e e n  o b v io u s  f r o m  th o  o u tse t . T h u s  in  Harold, Norman D a y1., a f t e r  
th e  d o fo n c e  o f  a  p r iso n e r  c h a rg e d  w ith  fo r g e r y  a n d  o b ta in in g  m o n e y  b y  
a  fo r g e d  in stru m e n t h a d  b e e n  c lo sed , th o  J u d g e  p e rm itte d  th o  p r o s e c u t io n  
t o  ca ll a  h a n d w r it in g  e x p e r t . S p e c im e n s  o f  th o  p r iso n e r 's  h a n d w r it in g  
w e re  in  th o  p ossess ion  o f  th e  p ro se cu t io n  fr o m  th e c o m m e n c e m e n t  o f  th e  
p r o ce e d in g s  b u t  th e  p r o se c u t io n , in  o r d e r  t o  e sta b lish  its caso , d e p e n d e d  
o n ly  o n  th o  u n c o rr o b o r a te d  te s t im o n y  o f  a n  a cco m p lice . T h o  C o u r t  
o f  .C r im in a l A p p e a l s e t  as id o  th o  c o n v ic t io n , a n d  L o r d  H o w a r t  in  th o  
c o u r s o  o f  th o  ju d g m e n t  sa id —

“  I t  c a n n o t  b e  sa id  ____  th a t  th e  e v id e n c e  o f  th e  h a n d w r it in g
e x p o r t  w a s  o v id e n co  o n  a n y  m a tte r  w h ich  a rose  ex improviso. N o r  
c a n  i t  b o  sa id  th a t  i t  w as o v id e n co  w h ich  n o  h u m a n  in g e n u ity  c o u ld  
fo ro se e . I t  w as e v id o n co  th e  n o ce s s ity  f o r  w h ich  w as o b v io u s . I t  is 

• tru o  th a t , i f  a  q u e st io n  arises in th o  co u rse  o f  a  tria l as t o  th e  p r o p e r  • 
t im e  a t  w h ich  e v id e n ce  sh o u ld  b e  r e ce iv e d , th o  J u d g e  m a y  be c a lle d  
o n  t o  d e c id e  th a t  q u e st io n  a n d  in  d o in g  so  t o  ox o rc iso  a  ju d ic ia l  
d is cr e t io n . T h is  w a s n o t  a  case  o f  th a t  k in d . T h is  w as a  ca se  w h e re  
w h a t  w as b e in g  d o n e  w as to  ask  fo r  th e  re m e d y in g  o f  an o b v io u s  d e fe c t  
in  th e  e v id e n ce  ca lle d  in  s u p p o r t  o f  th o  p ro se cu t io n , n o t  o n ly  a fte r  
th o  p r o se c u t io n  h a d  b e e n  c lo se d , b u t  a lso  a fte r  th e  e v id e n ce  o f  th e  
d e fe n c e h a d  b e e n h o a r d . I t w a s a n e n d e a v o u r  t o c a l l  th a t  s u p p le m e n ta ry  
e v id e n c e  a lth o u g h  th e  m a ter ia l o n  -which it w as to  b e  g iv en  h a d  b e e n  
in  th o  h a n d s  o f  th o  p ro se cu t io n  fr o m  th o  b o g in n in g  a n d  a lth o u g h  th e  
o v id o n c e  re la te d  t o  a  b ra n ch  o f  th e  caso  f o r  th o  p r o so c u t io n  o n  w h ich  
th e  p r o s e c u t io n  m u st h a v e  re a lis e d  th a t  p o s it iv e  o v id e n co  o u g h t  t o  
b e  g iv e n .”

I n  C e y lo n , e v id e n ce  in  re b u tta l le d  u n d o r  th e  p r o v is io n s  o f  S e c tio n  237 (1 ) 
o f  th o  C rim in a l P r o ce d u r e  C o d e , a re  o f  tw o  ty p e s . F ir s t ly , th ere  is  
t h e  o v id e n c o  o f  P o li c e  o fficers  w h o  a re  ca lle d  in  re b u tta l t o  g iv e  e v id e n c e  
o f  s ta te m e n ts  (n o t  b o in g  co n fe ss io n s ) m a d o  b y  a ccu se d  p erson s u n d e r  
S e c t io n  122 (3 ) o f  th e  C rim ina l P r o c e d u r e  C o d o  to  c o n tra d ic t  th e ir  o v id e n c o  
a t  th o  tr ia l. I n  su ch  a  caso, th o  C o u r t  o f  C rim in a l A p p e a l h as h e ld  
th a t  i t  is n o t  o p e n  t o  th o  p r o se c u t io n  t o  loa d  o v id e n co  in  r o b u tta l, i f  
su ch  ov .id onco c o u ld  h a v e  been  p r o v e d  as a n  a d m ission  b y  th o  p r o s e c u t io n  
a s  p a r t  o f  th o ir  caso .— Thuraisamy2, M . S. Per era3 an d  Den Wilbert*.
I n  th o  la tte r  case , h o w e v e r , th e  C o u r t  w a s  in c lin e d  to  ta k e  th o  v ie w , 
following th e  d ec is ion  in  Buddharakila Thera s, th a t  s ta te m e n ts  m a d o  in  
t h e  c o u r s o  o f  a n  in v e s tig a t io n , o v e n  i f  th e y  w oro  a d m ission s, c a n n o t  b o  

u se d  e x c e p t  t o  d is c r e d it  a  w itn ess  u n d o r  S e c t io n  122 (3 ). T h is  la t te r  
v ie w  a p p e a rs  t o  b e  s u p p o r te d  b y  th e  d o c is io n  o f  th o  P r iv y  C o u n c il in

1 {1940) 27 Cr. A . R. 168. * (1653) 57 N . L . R. 274.
* {1952) 54 N . L . R. 449. * {1962) 64 N . L . R. 83.

• (1962) ■64 N . L . R . 433.

228 ' ALLES, J.—Stdiria v. The Queen



ALLES, J.—Scdiris v. The Queen 229

Ramasamy1. I n  th e  presen t case h o w e v o r , w o  a re  n o t  co n s id e r in g  
e v id o n c e  in  r e b u tta l o f  th is  ty p e  a n d  it  is th e re fo re  u n n ecessa ry  to  co n s id e r  
th o se  d e c is io n s , o x c e p t  t o  sta to  th a t th ere  is in q d io d  in  th e  d ec is ion s  in  
Thuraisamy a n d  M . S. Perera th a t  e v id e n c e  in  re b u tta l w ill n o t  b e  
p o r m it to d  i f  s u c h  e v id e n ce  is re lev a n t a n d  can  b o  g iv e n  in  ch ie f.

I n  th o  p r e se n t  ca se  w o a ro d o a lin g  w ith  e v id o n c e  in  re b u tta l o f  a  d iffe re n t 
k in d — th e  c a llin g  o f  w itnesses to  re b u t a  d e fe n ce  ra ise d  b y  an  a c c u s e d  
p e rso n  a t  th e  tr ia l w h ich  arises ex improviso a n d  w h e re  th o  p ro se cu t io n  is 
ta k e n  b y  su rp rise . .T h o  o n ly  ro p o rte d  d e c is io n  in  w h ich  e v id e n ce  in  
re b u tta l o f  th is  t y p o  has been  con s id ered  in  C ey lon  is  a  d ec is ion  o f  N ih il! J .  
a t  an  A s s iz e  tria l in  1940— The King v. Ahamadu Ism a il2 w here th o  lea rn ed  
J u d g e  fo l lo w o d  th e  prin cip les  o f  th o  E n g lish  la w  la id  d o w n  in  King v. 
Crippen 3. I n  King v. Ahamadu. Ismail th o  p r o s e c u t io n  ask ed  fo r  le a v e  ( o  
ca ll w itn e sse s  in  re b u tta l— ( 1) t o  ca ll th o  I n s p e c t o r  o f  P o lice  to  p r o v e  
ce rta in  s ta te m e n ts  m a d e  b y  th o a ccu se d  t o  th o  P o l ic e  to  c o n tra d ic t  h im  
a n d  (2 ) t o  ca ll o n e  F a rce d  to  re b u t th e  su g g e s tio n  m a d e  b y  th o  a c c u s e d  
th a t  h o  w o n t  t o  J a la ld ce n ’s b o u tiq u e  fo r  th o  p u r p o s e  o f  se llin g  g em s to  
J a la ld e o n  a t  th o  in sta n ce  o f  F a rce d . T h e  p r o s e c u t io n  w as aw a re  th a t  
th e  a c c u s e d  h a d  g o n e  to  a certa in  b o u t iq u e  a n d  s o ld  g em s a n d  th a t  th o  
a c c u s e d  h a d  s t a t e d  th a t  ho co u ld  id e n t i fy  a  b o y  in  th a t  b o u tiq u e  w h o  
h a d  w itn e ss e d  th e  tran sa ction  b u t h o  d id  n o t  m e n tio n  h is  n am e. A t  th e  
tr ia l h e  g a v e  t h o  n a m e  o f  th o  b o y  as th a t  o f  F a r c e d  a n d  s ta ted  th a t  
h o  w e n t  a t  F a r c e d ’s su ggestion  to  sell g e m s  t o  F a r c c d ’s m u d a la li. T h e  
c a se  f o r  th e  p r o se c u t io n  w as th a t th e  a c c u s e d  h a d  a  la rg o  su m  o f  m o n e y  
w ith  w h ic h  h e  h ire d  th e  assassins to  c o m m it  th e  cr im o  b u t h e  s o u g h t  
t o  g iv o  a n  e x p la n a t io n  fo r  th o  p ossess ion  o f  th is  la rg e  sum  in  h is  h a n d s . 
N ih il l  J .  h e ld , th a t  it  co u ld  n o t  b o  sa id  th a t  th o  p ro so cu t io n  h a d  b e e n  
ta k e n  c o m p le t e ly  b y  surprise, b u t  a l lo w e d  th o  e v id o n ce . o f  F a r e c d  t o  
b o  le d  in  r e b u tta l.  I t  w as th o J u d g e ’s  v ie w  th a t  th o  p rosecu tion  c o u ld  
n o t  h a v e  le d  th o  e v id o n ce  o f  F a rcod  as p a r t  o f  th o  p ro se cu t io n  case a n d  it 
■was o n ly  a fte r  th o  a ccu sed  g a v e  e v id e n ce  th a t  F a r e o d ’s  e v id on ce  b e c a m e  
r e le v a n t . T h o  a ccu se d  in g iv in g  e v id e n ce  h a d  g iv e n  an  a c c o u n t  o f  h is  
m o v e m a n t s  in  th o  v illage in clu d in g  th e  v is it  t o  F a re e d ’s m u d a la li ’s 
s h o p  a n d  th e  loa rn ed  J u d g o  a llow ed  th o  e v id e n c e  o f  F a rce d  to  b o  le d  in 
r o b u tta l t o  e n a b le  th e  p rosecu tion  to  p r o v o  th a t  th is  p a r t  o f  th e  a c c u s e d ’s 
e x p la n a t io n  o f  h is  c o n d u c t  a n d  m o v e m e n ts  a ft e r  th e  cr im o  w as fa lse .

I n  Ahamadu Ismail th e C ou rt la id  d o w n  th o  fo llo w in g  co n s id e ra tio n s  
a s  b o in g  re le v a n t  fo r  th o  p u rp o se  o f  e x o rc is in g  th e  J u d g e ’s d is cre tio n  
u n d o r  S e c t io n  23 7—

( 1) W h e th e r  th o  p rosocu tion  h as b e e n  ta k e n  b y  su rprise .

(2 ) W h e th e r  th o  reb u ttin g  e v id e n ce  c o u ld  h a v e  b e e n  g iv en  in  ch io f.

(3 ) W h o th e r  i t  d o e s  o r  d oes n o t  su rp rise  th e  d e fe n ce .

(4 )  W h e th o r  i t  p la ces  th o  d e fe n ce  a t  a  d is a d v a n ta g e .

* (1964) 66 N . L. R. 2C5. * [1940) 42 N . L. R. 297.
1 (1911) 1 K . B. 149.
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I n  ro g a rd  t o  th o  ca llin g  o f  F a r o o d  in  th o  a b o v o  case , a lth o u g h  th e  f ir s t  
c o n d it io n  s ta te d  a b o v o  d id  n o t  a p p ly , th e  o th e r  c o n s id e r a t io n s  a p p lio d  
a n d  th o  C ou rt p r o p o r ly  e x o r c is e d  its  d is cre tion  in  a llo w in g  F a r c e d  t o  
b o  ca lle d  as a  w itn ess  in  r e b u tta l.

A p p ly in g  th o  p r in c ip le s  s t a t e d  in  Ahamadu Ismail, w ith  w h ic h  w c  
ro sp e c tfu lly  agree , i t  c a n n o t  b o  u rg e d  in  a n y  v ie w  in  th o  p r e s e n t  ca se , 
th a t C row n  C ou n sel w a s  ju s t i f ie d  in  reca llin g  th o  P o lic e  w itn e sse s  t o  
g iv o  e v id e n ce  in  re b u tta l.

T h e re  o n ly  rem a in s  f o r  c o n s id e ra tio n  w h eth er  th e  c a llin g  o f  th is  
o v id o n co  in  re b u tta l c a n  b o  sa id  to  h a v o  p r e ju d ic e d  th o  d o fe n c o . W e  
th in k  n o t . T h e  e v id e n c e  t h a t  w a s lod , u n lik o  th o  fa c ts  in  D a y’s c a s o  
(su p ra ), w as o n ly  r e p e t it iv e  o f  th o  e v id e n ce  g iv e n  in  ch ie f . T h e  ca se  
d o p e n d e d  o n  th e  d e g re e  o f  c r e d ib il i ty  w h ich  th o ju r y  w ero  p r e p a r e d  t o  
a t ta ch  to  th o  e v id e n ce  o f  S ir isen a  a n d  B a b u n  N o n a . T h e ir  o v id e n c o  
w as fa ir ly  p u t  to  th o  J u r y  b y  th e  lea rn ed  C om m iss ion er  a n d  in  sp ite  o f  
co rta in  in firm ities th e  J u r y  w o re  a p p a re n tly  im p ressed  b y  th e ir  e v id e n c e , 
to b r in g  an  u n a n im ou s  v e r d ic t  a g a in s t th e  ap p e lla n t. W o  d o  n o t  th in k  
th o  ca llin g  o f  I n s p e c t o r  K a r u n a r a tn o  a n d  S erg ea n t W im a la d a s a  a f t e r  
th o  c lo se  o f  th e  ca so  f o r  th o  d e fe n c e  in  a n 3- w a j ' a ffe c te d  th o  d e c is io n  o f  
th o ju r y  to  c o n v ic t  th o  a p p e lla n t .

W o  th ere fo re  d ism iss  th e  a p p e a l a n d  a ffirm  th e  c o n v ic t io n  a n d  
sen ten ce .

Appeal dismissed.


