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D . A .  P E R E R A  e l a l., A ppellants, a n d  SC H O L A ST IC A  
P E R E R A , R esp ond en t

S .  C . S9— D . 0 .  N cgom bo, 1 7 ,0 1 0

T ru sts— R esu ltin g  tru s t— T ra n sfer  b y  person in  loco parentis— P re su m p tio n  o f  advance­
m ent—R ebuU abiW y— T ru s ts  O rdinance {Cap. 72), ss . S 3 ,  84.

Tf a person transfers property to another to whom ho stands in  loco p a re n tis  
there is a  presumption of advancement, so tha t a  resulting tru s t under section 
St of tho T rusts Ordinance does not arise in favour o f tho transferor. But, 
under section S3 of the Trusts Ordinance, tho presumption o f advancem ent m ay 
bo rebutted by proof th a t tho transferor did not intend to  dispose of the beneficial 
interest in tho property unconditionally to tho transferee.

Plaintiffs had deposited a  total sum of Rs. 5,000 in favour o f their youngor 
sister, the defendant, in the Post Office Savings B ank. A lthough the account 
in the Post Office Savings Bank was in the name of tho defendant^ the B ank pass 
book was retained by the eldest brother (tho 1st plaintiff). The a tten d an t 
circumstances showed th a t tho beneficial interest in the m oney was intended 
to bo “ given as dowry ”  to  the defendant only if  and when she would bo “ given 
in marriage ”  to a  bridegroom approved by the family. D efendant, however, 
soon after sho attained her majority, eloped w ith and m arried a  m an of her own 
selection w ithout tho approval of her parents or her brothers.

H eld, th a t when tho defendant contracted a  m arriage w ithout the approval 
of her family, she became disentitled to receive the sum  o f  Rs. 5,000. The 
money, therefore, belonged to the plaintiffs.

A p p e a l  from  a  jud gm ent o f  th e  D istr ic t C ourt, N e g o m b o .

iV. E . W cerasooria , Q . C ., w ith  A .  B . Perera- and  S .  W . W a lp ita ,  for th e  
plaintiffs appellan ts.

A . K .  P re m a d a sa , w ith  S . M . H  d e  S ilv a ,  for th e  d e fen d a n t  resp ond en t.

C u r . a d v . v u lt .

M ay 26, 1955. G r a t ia e n , J .—

A ll the p lain tiffs, w ho are th e  elder brothers o f  th e  d e fen d a n t, h ad  m et  
w ith  a  m oderate degree o f  success in  trade or b usin ess. T h eir  fa th er  w as  
h im self a  person o f  som e substance, b u t h e b ecam e a  ch ron ic  in v a lid  in  
1942, w ith  th e  resu lt th a t  th e  p la in tiffs v ery  com m en d ab ly  to o k  over  th e  
responsib ility  o f  p rovid in g  dow ries in  due course for  th e ir  tw o  unm arried  
sisters. A ccord ingly , a  cash dow ry o f  R s. 5 ,0 0 0 , to w a rd s w h ich  each  
brother m ade a  proportionate contribution  accord in g  to  h is  m ean s, w as  
collected  and h and ed  over to  their  elder sister  w h en  sho w a s  “  g iv en  o u t  ’’ 
in  m arriage in  1947. In  J u ly  1949, w hen  th e  d e fen d a n t w a s  19 y ea rs  o ld ,
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a P o st  Office S av in gs B ank  account w as opened in her nam e w ith  th e  sam e  
ob ject in  v iew , and  sum s aggregating R s. 5,000 were dcj)osited from tim e  
to  tim e to  her cred it b y  th e  plaintiffs. T he Bank pass book w as, however, 
retained  for th e  tim e being b y  the eldest brother (the 1st p la in tiff), and  
has n ever le ft  h is custody . T he fact th a t th is book w as w ithheld  from  the  
you n g  lad y  has som e significance to  the issues arising on th is litigation .

In  M ay 1951, th e  defendant, having b u t recently  atta ined  her m ajority , 
eloped  w ith  and  m arried a young m an o f  her own selection  w ith ou t th e  
'approval o f  her parents or her brothers. T he p laintiffs claim  th a t in  these  
circum stances th e  sum  o f R s. 5,000 provisionally  ear-marked for her b en e­
fit never becam e her p ro p er ty ; she contends on th e  other hand  th a t the  
m on ey  had passed  to  her absolutely as and when each item  w as deposited  
in  her nam e w ith  th e  Savings Bank.

T he learned Ju d ge rejected  the p la in tiffs’ subm ission, and held that  
“ w hen  th ey  dep osited  th e  m oney th ey  intended that the defendant should  
h ave th e  benefit o f  i t  a n d  that th is  m o n ey  shou ld  be her d o w ry  ” . H is  
decision  w as m uch influenced by  th e  adm itted  absence o f  any express 
stip u lation  b y  th e  brothers (at th e  tim e when the m oney w as deposited) 
th a t  th e  right to  (h a w  the m oney would be conditional on her contracting  
a  m arriage approved  by them .

T h e circum stances in  which the m oney cam e to be deposited  by  th e  
pla in tiffs w ith  th e  Savings B ank in  th e  nam e o f  their unm arried sister  
certain ly  ru les o u t th e  inference th a t th ey  had com m itted  them selves  
irrovocabty to th e  granting o f  an unconditional g ift  to  her. T he brothers 
had  no doubt p laced  them selves in  loco •parentis towards th e  defendant, 
so  th a t th e  norm al presum ption o f  a  resulting trust under section  S4 o f  
th e  T rusts O rdinance does n ot arise in  their favour. F ern a n d o  v . Fer-. 
n a n d o 1, M v ta l ib u  r .  I la u ic c d - . U nder section S3 o f  th e  Ordinance, 
how ever, i t  w as open to  th e  brothers to rebut “ the counter-presum ption  
o f  ad vancem en t ” by proof that th ey  did  not intend at the re levant d ates  
to d ispose o f  th e  beneficial in terest in  th e  m oney unconditionally  to  the  
defendant.

S ection s 83 and  S I o f  our Trusts Ordinance have introduced the E nglish  
law  on  th is su bject, and the true principle w as recently elucidated  in  the  
H o u se  o f  L ords b y  Lord Sim onds in  S h eph ard  v . C a r tw r ig h t3. W h e r e  
a'm an' purchases property  in  the nam e o f  (or transfers property  to) a  
stranger, a  resu lting  tru st is presum ed in  favour o f  the purchaser (or 
tra n sfero r); on  th e  other hand, i f  the transfer is in  th e  nam e o f  a  ch ild  or 
on e  to  w hom  th e  purchaser or transferor then  stood  in  loco p a re n tis ,  
there is  no such  resu lting trust but a  .presumption o f  advancem ent. T he  
presum ption  m ay , how ever, be rebu tted , but “ i t  should n o t g ive  w ay  to  
slig h t circum stances T he judgm ent proceeds to ad opt th e  fo llow ing  
p assage from S n e ll’s  E q u ity  (22nd ed .) page 122 as to  th e  k ind  o f  ev idence  
w hich  w ould  be adm issible for th e  purpose o f  rebutting th e  presum ption  
o f  ad vancem en t in  an y  particular c a s e ■

“ T he acts .an d  declarations o f  th e  parties before or a t  th e  tim e o f  th e  
(purchase) or so  inuned iately  after i t  a s  to  con stitu te  a  p art o f  th e

3 {1955) A .  O. m .
» (1950) 52 N .  L .  R .  97.
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tran saction , arc ad m issib le  in  ev idence e ith er  fo r  or  a g a in st th e  p a r ty  
w ho d id  th e  a c t  or m a d e th e  declaration  ; su b se q u en t a c ts  and  decla­
rations are o n ly  ad m issib le  a s  ev idence a g a in st  th e  p a r ty  w ho d id  or 
m ade th em , a n d  n o t  in  h is favour.”

T he decision  o f  th e  C ourt o f  A ppeal as to  th e  a d m is s ib ility  o f  ev idence o f  
subsequent s ta te m e n ts  or d eclarations in  fa v o u r  o f  th e  p erson  m aking  
them  has b een  over-ru led , b u t th e  fo llow ing o b ser v a tio n s  o f  D enning ,
L .J. in  (1 9 5 3 ) 1  C h . 7 2 S  a l  761  m ay  be accep ted  a s  co rrectly  se ttin g  ou t  
the general p r in c ip le  a s  to  th e  presum ption  o f  a d v a n c e m e n t :

“ I f  th ere  is  n o  (adm issible) ev id en ce o n  e ith er  s id e , a n  advancem ent  
w ill u n h es ita tin g ly  be inferred ; b ut, i f  th ere  is  o th e r  ev id en ce p o in tin g  
one w a y  o r  th e  o th er , th en  th e  tribunal o f  fa c t  m u st, a t  th e  end  o f  the  
case, com e to  i t s  o w n  conclusion  w hether an  a d v a n c em en t w as in tend ed  
or n o t, g iv in g  p rop er w eig h t to  th e  natu ral in c lin a t io n  o f  a  fa th er (or 
a  person  in  loco  p a r e n t is )  to  provide for th e  ch ild , b u t  a lso  tak in g  in to  
accoun t a ll o th e r  circum stances. ”

In  th e  p resen t case, th e  learned Ju d ge correctly , in  m y  op in ion , accep ted  
by im p lica tion  th e  ev id en ce th a t th e  p la in tiffs  d id  n o t  in ten d  an absolute  
and u nqualified  g i f t  to  com e in to  operation  as so o n  a s  each  sum  o f  m oney  
was d ep osited  in  th e  d efen d a n t’s  nam e. In  o th er  w ords, h e  w as satisfied  
th a t th e  co n tem p la ted  ad vancem en t w as a t  a n y  ra te  to  be p ostp oned  u n til 
the tim e arrived  fo r  her to  receive a  dow ry. B u t  I  ca n n o t agree th a t she  
could ever  h a v e  b een  in tend ed  to  en joy  th e  b en efic ia l ow nership  o f  the  
m oney i f  sh e  u lt im a te ly  chose to  con tract a  m arr iage  w ith o u t  th e  approval 
o f  her fa m ily . W e are concerned o n ly  w ith  th e  a c tu a l in ten tio n  o f  th e  
donors, an d  n o t  w ith  th e  d esirab ility  or o th erw ise  o f  p aren ts or persons 
in  loco p a r e n t is  im p osin g  on  a you n g w om an (as a  co n d itio n  o f  their lib e­
rality) th e ir  o w n  d ecision  as to  w hom  sh e o u g h t to  m arry . I f  one p ays  
regard to  th e  h a b its  and  custom s o f  th e  class o f  s o c ie ty  to  w hich  these  
parties b elong , th e  in ference seem s to  m e irresistib le  th a t  th e  beneficial 
in terest in  th e  m o n e y  provisionally  ear-m arked for  her b en efit w as in ­
tended  to  be “ g iv e n  a s d ow ry ” to th e  y o u n g  la d y  o n ly  i f  and  w hen  she  
w as “ g iv e n  in  m arriage ” , as her elder s is ter  h a d  b een , to  a  bridegroom  
approved  b y  th e  fam ily . She elected  in stea d  to  co n tra ct a  m arriage,
“ for b etter , for w orse ” , w ith  som eone o f  h er  o w n  se lection . T he  
unfortun ate con seq u en ce o f  th a t decision  (w h ich  h a s, o n e  hopes, been  
justified  in  a ll o th er  respects) w as th a t  she b eca m e d isen titled  to  receive  
a d ow ry w h ich  w ou ld  o therw ise h av e been  a v a ila b le  to  her in  accordance  
w ith  her b ro th ers’ in ten tio n s. T he con d ition s a tta c h in g  to  th e  com pletion  
o f  th e  g if t  h a v in g  fa iled , I  w ould  a llow  th e  a p p ea l a n d  en ter  jud gm ent  
for th e  p la in tiffs  a s  praj-cd for w ith  costs in  b o th  C ourts. T he m oney  
b elo n g s  to  th em .

. Swan, J.—I agree.

A p p e a l a l lo m d .


