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S U P P IA H  P U L L E , A p p lica n t, and S A M A R A K O N E , R esp on d en t 

226— C. R . Kandy 34,431

Account stated—Credit memo referring to previous balance—Promise to pay. ■
Where a credit memo contained a statement of the value of goods 

sold “  apart from a previous balance " ,  which was given on an account 
stated previously between the parties,

Held, that the document may be deemed to contain a written 
promise to pay the sum, apart from the previous balance.

Sonnedara v. Weerasinghe (1 C. L. W. 328) followed.

^ ^ P P E A L  from  a ju d g m en t o f  the C om m ission er o f  R eq u ests , K an d y .

S. R . W ijayatilake fo r  p la in tiff, appellant.

N o  ap pearance for d efen d an t, respon den t.
Cur. adv. vvlt.

M arch  1, 1945. W u e y e w a r d e n e  J .—

P la in tiff sued the d efen d an t fo r  th e  recov ery  o f  a su m  o f  R s . 87 .54  on  
accou n t o f  god s sold  and delivered  as p er  cred it b ills , C 3729 o f  A p ril 9 , 
1941, and C  4037 o f  M a y  8, 1941. H e  p lea d ed  as an a lternative  cau se  o f  
a c t io n  th at th ere w as an a cco u n t stated  on  M a y  8 , 1941. T h is a lternative 
p lea  w as p u t forw ard , n o  d ou bt, b ecau se  th e  c la im  on  good s so ld  w as 
c learly  p rescribed  oh  M arch  9 , 1944, w hen  th e p la in t w as filed .

I n  h is  answ er th e  d efen d an t sta ted  th at h e p a id  and  se ttled  w h a t w as 
d u e  from  him  to  th e  p la in tiff an d  p lea d ed  fu rther th at th e  p la in tiff’s 
c la im  w as prescribed .

T h e  parties agreed to  go  to  tria l on  th e  fo llow in g  issu es : —

(1 ) W a s  th ere an  a ccou n t stated  b etw een  th e p arties on ' A p r il 9 , 1941,
an d  M a y  8 , 1941?

(2 ) I f  n o t, is p la in tiff ’ s action  p rescribed  ?
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T h e  plaintiff produced  in  ev idence th e  tw o  b ills  C  3729 and  C  4037 and 
th e  defendan t adm itted  th at h e signed th em . T h e m aterial portions o f  
th ose  tw o  bills are as fo l lo w s :—
Credit M em o.

B ou g h t o f  SP . K . Suppiah  P illa i & B roth ers , G eneral C loth  M erchants,. 
12 and 13, T rincom alee street, K an dy, 9 .4 .41 .

M r. T . M . Sam arakoon, K orala, D eh ipe.
R s. c. R s. c .

3 y d s . L on g  C loth ...  @  0  40 1 20-
1$ ,, F abrick ...  @  0  65 0  98
1 ,, B rillian t P op lin ...  @  0  45 0  45
14 ,,' T ricolin ...  @  0  40 0  6 0
1 , , 'S a ron g , sm all ...  @  0  65 0  65
1 ,, P op lin ...  @  1 10 1 10

T ota l 4  9 6
T o  previous balance ...  54 98

T ota l ...  5 9 .9 6

C  3729
- Sgd. T . M . Samarakoon.

Credit M em o.
■Bought o f  SP . K . Suppiah  P illa i & B roth ers, G eneral C loth  M erchants, 

12 and 13, T rincom alee  street, K an dy, 8.5 .1941.

M r. T . M . Sam arakoon, K orala , D ehipe.

A p art from  previous balance.
R s. c. R s. c .

10 yd s. W h ite  C loth ... @  0  40 4  a
2J ,, P rem eson  P op lin ...  @  0  60 1 50
8  rolls Thread ...  @  0  12 0  9 6

6  4 6

C  4037
Sgd. T . M . Samarakoon.

T h e C om m issioner o f  R eq u ests  h eld  that th e pla intiff cou ld  n o t re ly  
on  th e earlier a ccou n t stated  (C  3729) as th ey  have p leaded  a later account 
stated  (C  4037), th a t th e la tter d ocu m en t show ed on ly  a ba lance o f  R s . 6 .4 0  
“  struck as be ing  due fro m  th e  defen dan t to  the p la intiff ”  and th at h e  
w as unable to  attach  any sign ificance to  th e en try  on  th at d ocu m en t 
reading “  apart from  previous ba lance ” . H e  then  p roceeded  to  say  
“  I t  is on  th e accou n t stated  on  M ay  8 , 1941, that pla intiff sued in  th e  
a lternative  cau se  o f  action . T h e  position  is n ot th e sam e as though  
p la in tiff w as suing on  th e accou n t stated' o f  A pril 9 , 1941. P la in tiff m u st 
b e  h e ld  t o  b e  bou n d  b y  h is  p la int ” . T h e  C om m issioner d ism issed th e  
p la in tiff ’s  action  w ith  costs.
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I  th ink  th e  C om m ission er has taken , to  say  th e lea st, a h igh ly  tech n ica l 
v iew  w h en  h e  sa id  th at th e  p la in tiff sh ou ld  b e  h e ld  to  b e  b ou n d  b y  h ie  
p la in t. I t  shou ld  n o t b e  forgotten  th a t th is  is  an  action  in  th e  C ou rt o f  
B eq u ests  and  sp ecia l prov is ion s  rela ting  to  th e p lead ings in  these C ourts 
are fo u n d  in  th e  C iv il P roced u re  C ode . M oreover, th e  m a tter  passed  
bey on d  th e  stage o f  p lead in gs w h en  at th e  h earing  th e  C om m ission er 
a llow ed  th e  parties to  p roceed  to  tria l on  th e agreed issues on e  o f  w hich  
referred , in  unam bigu ou s term s, to  th e  earlier a ccou n t stated .

T h e  d o cu m e n t C  3729 js clearly  an  a ccou n t stated  (Annam aley Chettiar  
v . Thornhill) *. I t  refers t o  an  earlier ba la n ce  o f  B s . 54 .98  and  th en  a n ew  
fittlftnna o f  B s . 59 .96  is struck .

T h e  d ocu m en t C  4037 m a y  b e  regarded  as an a ccou n t stated  w hen  
read  in  con n ection  w ith  C 3729, b u t  ev en , i f  it  is n o t so  read , i t  co u ld  be  
s till considered  as con ta in in g  a w ritten  p rom ise  to  p a y  B s . 6 .4 6  ap art 
from  ** the p revious ba la n ce  ”  Sonnadara v . W eerasingke 3.

I  se t aside th e  ju d g m en t o f  th e  L o w e r  C ou rt an d  d irect ju d g m en t to  b e  
en tered  in  fav ou r o f  th e  p la in tiff fo r  B s . 8 7 .5 4  w ith  lega l in terest from  
date  o f  a ction  to  date o f  p a ym en t. T h e  p la in tiff w ill a lso  b e  en titled  t o  
costs here and in  th e C ou rt below .

Appeal allowed.


