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THANGAMMA, A ppellant, and  PONNAM BALAM , Respondent.
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N eg o tia ru m  g estio — C laim  b a sed  upon  th e  doctrine—G enera l prin cip les—  
Roman-Dutch L aw .

A  c la im  m a d e  o n  th e  to o tin g  o f  a  n egotiorum  gestio  is  g o v ern ed  b y  t h e  
fo llo w in g  p r in c ip le s :—

(a )  th e r e  m u st  h e  tw o  p a r tie s  ;
(b )  th e  p erso n  b e n e f ite d  m u s t  b e  ig n o ra n t o f  th e  a c t ;
(c )  th e r e  m u st  b e  a n  in te n tio n  to  a c t  a s  n egotioru m  gestor.
S em ble , a  p erso n  m a y  n o t  con d u ct l it ig a t io n  o n  b e h a lf  o f  a n oth er  

e x c e p t  in  th e  l im ite d  w a y  p ro v id ed  b y  t h e  C iv il  P ro ced u re  C ode.

A PPEAL from  a judgm ent of th e D istrict Judge of Jaffna. The 
facts appear from  the judgm ent.

, s

N. N qdarajah, K .C , (w ith  him  N. N adarasa) for defendant, appellant. 
The plaintiff w as n ot authorised to conduct the litigation . T he  

princip le of negotioru m  g estio  cannot apply to litigation. (3 M aasdorp, 
p . 453) — no person m ay m anage th e litigation  of another excep t to the  
lim ited  ex ten t allow ed b y  th e  C ivil Procedure Code.

E ven  if  th e principle of nego tioru m  gestio  is  applicable to  th is case; th e  
m aternal relatives h aving also benefited, a part of th e expenses should  
h a v e  b een  charged to them  also—th e defendant is not, therefore, liab le  to  
pay as m uch as a half-share of th e  expenses w hich  is w hat th e  plaintiff 
claim s.

S. J. V. C helvanayagam  (w ith  h iin  T. Nadaraja)., for plaintiff, respondent. 
Even if th e plaintiff w as n ot authorised to conduct the litigation^ and  

indeed even  if  p laintiff had b een  exp ressly  forbidden to do so, th e  defend­
ant is liab le to p ay a h alf share of th e expenses b y  reason of th e fact that 
she has been  benefited by th e  p laintiff’s  action. (P o th ier . N eg. G est. s. 182 ; 
G roenew egen  de Leg. A brog  ad  C 219 u l t ;  v o e t 3.5.11.) T he princip le b y  
virtu e of w hich  th e plaintiff can recover, even  in  th e extrem e case o f her  
b ein g  forbidden to  act, is  th e  general princip le " n em o  d e b e t locw pletari 
cu m  a lteriu s d e tr im e n to ”— th e sam e principle as that on whifch the id ea  of 
negotioru m  gestio  itse lf is  b ased .. S ee W essels ’ C on tract (19371st E dition) 
para. 3563.

There is no reason w h y  litigation  alone should be excluded from  the  
application of th e principle of n egotioru m  gestio  (see Prince, q.q. D ielem an  
v . B errange ’) and 3 M aasdorp, p . 453.

A pril 9, 1943. de Kretser J.—  .
The facts are as fo llow s :—

i
One TCand ia h  died leav in g  a w idow  but no children. U nder th e  

T hesavalam ai h is property w ould  d evolve on h is relatives on. h is  father’s 
sid e and on h is m other’s side but if  he le ft  a stepbrother then  that step-- 
brother w ould  exclude all the others.

1 1 Menzies Reports 435.
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His w idow  applied for letters o f administration nam ing certain persons 
as respondents and valuing the deceased’s estate at Rs. 7,-178.31. The  
1st defendant w as the 37th respondent.

One Kandappu then filed papers alleging that he w as the son o f  
Kandiah’s father, Saravanamuttu, b y  a subsequent marriage and that 
th e bulk of the deceased’s estate had been acquired w h ile  h e was living in  
separation from  h is w ife. H e claim ed letters. He Valued the estate  
at Rs. 6,906.62$.

Som e of the respondents filed a petition of objections claim ing that 
they and the 37th respondent, i.e., the present 1st defendant, w ere the  
deceased’s heirs on the father’s side and that Kandappu was an illegitim ate  
son of Saravanamuttu.. They call him  th e 39th respondent but in the  
w idow ’s application the 39th is  one V. Thiagarajah, M.C., Delft. They  
denied the w idow ’s right to letters, claim ed letters them selves, and 
alleged the w idow  had not disclosed a sum  of Rs. 15,000 due to the deseased. 
One has to infer from  another petition given b y  Kandappu later that th e  
w idow  had been granted letters. In  th is later petition Kandappu prayed  
that he be declared heir to all th e m udusom  property and to half th e  
ted ia te tem . A n inquiry follow ed and the court held  that he w as not th e  
deceased’s heir but m ade no order as to costs.

According to the evidence, the paternal half of the estate, if  I  m ay so  
call it, w en t h alf to the present 1st defendant and half to the 2nd plaintiff 
and her four sisters. The 1st defendant w as in  India w here she married 
the 2nd defendant, w ho had held  judicial office there. They had had  
notice presum ably of the application of the w idow  and they certainly  
had notice of Kandappu’s later application for' he had prayed for an  
order n isi against all the respondents. The case has been argued on the  
footing that they did have notice, but chose to take no part in the contest, 
preferring to le t  the law  take its course.

The plaintiffs bring the present action alleging that they spent Rs. 1,500 
in  contesting Kandappu’s claim  and claim ing that defendants should  
pay half, i.e., Rs. 750, in  term s of an agreem ent m ade in  Decem ber, 1935, 
at Chundikuly in  Jaffna. In the. alternative they claim  that they had  
rendered service to the 1st defendant and saved th e property and so w ere  
entitled to recover Rs. 750 being the proportionate share of the expenses. 
Defendants filed answer denying the claim  and alleging that instead of 
litigation incurring such fabulous expenditure the difference betw een  
th e parties could have been settled  satisfactorily b y ,o th er means. They  
denied that plaintiffs could m aintain the action and put them  to the proof 
of the alleged expenses.

The trial judge, w ho seem s to have been m uch im pressed by the 2nd 
plaintiff’s poverty and the fact that defendants w ere w ell off and ought 
to ( pay, held  quite easily  that there had b een  no such agreem ent as 
plaintiffs had alleged, that on a generous estim ate she could not have  
spent m ore than Rs. 800, and putting the claim on the sam e footing as 
one for com pensation w hen  one lifts a burden on a property by paying a 
m ortgage debt condem ned 'defendants to pay Rs. 400 and fixed costs at 
Rs. 60! In  this hotly  contested claim  h e allow ed only Rs. 60 as costs 
but thought plaintiffs had incurred Rs. 800 in the previous inquiry, and 
h e does not explain  w h y  in th e absence of proof plaintiff’s expenditure
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.should b e fixed on  a generous scale. .I f  there w as no proof h e  could  
accept, it  w as n ot open to  him  to  speculate generously. H e has also lost 
sigh t of 2nd plaintiff’s  statem ent in  D  2 that sh e had spent Rs. 85 up to  
the stage of inquiry. It is  inconceivable that she could have spent 
n early  n ine tim es as m uch for th e  inquiry itself. I  should be surprised  
i f  the expenses exceeded  Rs. 200. Besides, th e  heirs on th e m aternal 
sid e w ere interested in  resisting Kandappu’s claim  and th ey  did not do so. 
They too benefited in  th e  sam e w ay  as th e 1st defendant did.

The plaintiff starts w ith  a h eavy  burden of falsehood on her shoulders. 
S u ch  falsehood is  hardly in  keeping w ith  her position as friend  and 
benefactor of th e 1st defendant.

On th e appeal it  w as not attem pted to  uphold th e  tria l jud ge’s reasoning  
but it w as sought to ju stify  h is order on th e footing that th is w as a case 
•of negotiorum  G estio.

B efore passing to a  consideration of the law  applicable to th e case 
it is necessary to deal w ith  tw o  letters w ritten  by the 2nd plaintiff, D  2 
an d  D  3. In  th e  first w ritten  on  th e 2nd of Ju ly  to  th e  1st defendant’s 
father, Rev. A nketell, w ho appears to h ave been a stranger to her, she  
states how  th e parties claim  from  K andiah’s  estate. S h e  goes on  to  say  
th a t 1st defendant had asked w h y  there should b e litigation  as th e  
inheritance w ould  d evolve on  th e plaintiff spontaneously. S h e discloses 
th e  ex istence of Kandappah and states that although h e  had been  g iven  
th e  surnam e of Saravanam uttu h is m other’s m arriage w as not registered  
and there had been no ty in g  of th a li and no dowry, but that Saravana­
m uttu  had described her as h is w ife  in  a d ocu m en t; that as h er husband  
w as a practical m an in  courtwork and as her sisters w ere not w e ll off th ey  
had g iven  him  a pow er of attorney and filed a p e t it io n ; that certain  
docum ents h ad  been  obtained and up to that date th ey  had spent Rs. 85 
and the case w as fixed  for th e 8th instant, i.e., s ix  days from  th e  date of 
th e  letter, and th ey  required m ore m oney for expenses. S he called  upon  
th e  m inister to th ink  of God, that she w as a poor w om an and 1st defendant 
w as in  com fort, -that g iv in g  to th e  poor w as lending to  th e  Lord, that 1st 
defendant knew  noth ing about “ th is in h eritan ce” or w ho h er relatives  
w ere and that 2nd plaintiff had therefore begged of th e D istrict Judge  
to  g ive “ th is inheritance ” to h e r ; that if  1st defendant w ere to take  
her h alf she (plaintiff) w ould  h ave no share and if  th e 1st defendant 
had an u rum ai (by w hich  is m eant, I understand, a right of inheritance) 
she (plaintiff) w ould  h ave dropped th e m a tte r ; that th e m inister should  
speak to first defendant, w ho had at first thought th e  inheritance w ould  
devolve on her spontaneously but had later spoken o f retaining a proctor. 
S he goes on to ask him  to' in tercede and send her som e m o n e y ; that 
1st defendant m ight th ink  Rs. 85 an exorbitant sum  but she w ould  g ive  
the inform ation la t e r ; that if 1st defendant took her half, she (plaintiff) 
w ould  get very  litt le  after all th e funeral and testam entary expenses  
had been defrayed and that there w as no use in  her spending m oney if  
th e  others rem ained silent. S h e suggests that 1st defendant should  
g ive her a pow er of attorney and then  she  (plaintiff) w ould  b e benefited. 
S h e adds a postscript that it  could not be stated w h at providence w ould  
do in  court business and th ey  could not expect to w in  th e case. S h e had
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previously estim ated her share as 3 lachams' and Rs. 10 or Rs. 15 o n ly ; 
sbe adds that a lacham  w ould not fetch  m ore than Rs. 30 or Rs. 40 and 
each w ould get about tw o lachams.

It is  quite apparent from  th is letter that she w as seeking only her ow n  
benefit and that her suggestions w ere twofold, nam ely, that 1st defendant ' 
w ould either be so charitable as to send h er som e m oney, considering it  a 
loan to God, or at least abandon her rights in  plaintiff’s  favour. There is  
not the slightest suggestion of her acting on 1st defendant’s beh alf; on  
th e contrary she states that 1st defendant had intim ated that if  she w ere  
to take action she w ould be retaining her own lawyer.

D  3 w as w ritten  to th e 1st defendant about eleven  m onths later. S h e  
says th e trial date w as the 16th June—about tw o m onths ahead, that 
she had sold even  her th a li k ody  for expenses, that a sum  of Rs. 150 w as  
required for proctor and advocate, Rs. 30 for w itnesses, and copies of 
four deeds had still to be ob ta in ed ; that she had m ade tw o unsuccessful 
attem pts previously, through her husband apparently, and w ould b e  
Sending him  in  a w eek ’s tim e : and she begged first defendant to sym pa­
thize and help. From  this le tter too it is  clear that all she w anted w as 
financial assistance, and that she w as aware that first defendant had  
chosen to abstain from  taking part in  the contest.

Turning to the law , Counsel for respondent relied  very strongly on  
certain passages in  W easels’ L aw  of C ontract in  South  Africa and repeatedly  
referred to the fact that th e 1st defendant had benefited from  plaintiff’s  
action and that no one should be m ade richer at the expense of another. 
W essels undoubtedly is  an authority that is entitled to the highest 
respect. Let us see w hat h e says. H e starts w ith  this statem ent:
“ It is a  general principle of our law  that it is w rongful for one person  
to interfere, uninvited, w ith  the affairs of an oth er” . . . .  “ To  
th is general rule, however, there is an exception. A  person, w ho from  
a sense of duty' or out of friendship; undertakes to adm inister th e  affairs 
of one w ho is absent in  a w ay beneficial to the latter, does a m eritorious 
and not a w rongful act. ” N ote that th e  exception is m ade because it. 
is  a m eritorious act and is intended to encourage a sense of duty and of 
friendship towards one w ho is unable to look after h is own interests. 
W essels goes on to say that, the person w ho interferes m ust justify  h is  
interference and, show  that h e acted in  the interests of th e person whom  
h e intended to benefit and, that in  fact h is interference proved to be, 
or m ight have been  anticipated to  be, u sefu l to  the absent person.

H e states that th e English law  does not recognize negotiorum  gustio  
and quotes an authority. .

It is clear that plaintiff does not com e w ith in  th e term s of the exception. 
In  Union Bank v. B e y e r s1 de V illiers C.J. had s a id : .“ The doctrine that 
a person can act as trustee or m andatory or occupy som e sim ilar relation  
towards another person whq is su i ju ris  w ith ou t-h is w ill and w ithout 
lu s consent has no place so far as I am  aware in our la w ”. W essels  
gives the follow ing as the general principles w hich  govern negotiorum  gestio
(a) there m ust be tw o parties; (b) th e person benefited m ust b e ignorant 
of th e act; (c) there m ust be an intention to  act as negotiorum  gestor, 
A ccordingly under (a )'h e  says “ There is ho negotiorum  gestio  if  a person

1 (1884) 3 S.C 89. at page 102.
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adm inisters h is ow n affairs under th e  fa lse  b e lie f th a t h e  w a s m anaging  
those o f  another. If, how ever, th e negotiorum  gesto r  in  m anaging h is  
ow n affairs a t th e  sam e tim e m anages those o f another, then  quoad th e  
in terest o f the other party there is  n egotiorum  gestio

C ounsel for respondent se izes on  th is latter statem ent. B u t it  m ust 
be rem em bered that W essels  is  now  dealing on ly  w ith  h is statem ent 
th a t tnere m ust b e tw o parties, and is not throw ing overboard a ll other  
principles governing th e  question. Besides, a person m ay b y  m istake  
m anage affairs w hich  are partly h is ow n and so escape from  th e  rule  
W essels  has just laid  down. It is  possible that a person m ay m anage  
at the sam e tim e h is ow n  affairs and those of another w h ich  are quite  
distinct from  his.

U nder (b) h e  states that “ th e  quasi-contract o f negotiorum  gestio  
presupposes that th e unauthorised act is done on behalf o f a person  
w ho is  ignorant o f it  and w ho has n ot instructed  th e  n ego tioru m  gesto r
to  do it ......................H ence, if  the person w hose affairs are being
adm inistered is aw are of w h at is b ein g  done, and being ab le to, raises  
no objection, there is no n ego tioru m  g estio  but a tacit contract of M andate”. 
In  th e present case th e  1st defendant w as not ignorant o f  th e  pending  
litigation, nor w as sh e aw are that p laintiff w as m anaging her (defendant’s) 
a f fa ir s ; as far as sh e w as aw are p l a i n t i f f  w as m anaging h er ow n affairs.

Counsel n ex t seized  upon a statem ent m ade b y  W essels  under th is  
sub-head (b ) . In  para 3563 h e  gave th e  opinion of P oth ier  that a person  
w hose affairs had been  w e ll adm inistered against h is w ill  and had in  
fact b een  benefited should recoup th e  negotiorum  gestor. H e states that 
G roen ew egen  and V o e t had expressed sim ilar opinions.”- B ut W essels  
h i m s e l f  pointed out that th e m axim  n em o d e b t locupletari cum  a lteriu s  
de trim en to  applied on ly  w here th ere w a s dam num  and in juria. It m ay be  
true that th e dom inus is  enriched and that th e unauthorised m anager has 
suffered a detrim ent, but th e detrim ent w as not suffered cum  in ju ria  
but voluntarily. If th e  negotioru m  gesto r  suffers a loss h e  does so w ith  
open eyes and deliberately.

♦If W essels w as n ot m erely placing before the reader a num ber of possible  
view s, as I believe h e w as, then  h is com m ent -means that th e m axim  
did not apply as P oth ier  thought it did. H e goes, on to  say—“ There 
m ay, however, be cases w h ere th e  court w ould  grant a n egotioru m  gesto r  
h is u tile s  e t  necessaries im pensas even  though th e dom inus w a s opposed  
to  th e interference, on the sam e princip le that such expenses are ac­
corded to the m ala  fide  possessor, though these cases should b e th e  
exception  and not the ru le ”. Counsel argues that that statem ent 
applies to the present case.

To begin  w ith , W essels  does not state that such is th e  law , nor does 
h e  g ive  a single instance. B ut h e  is careful to point out that there may  
b e exceptional cases, and that even  in  such cases one should be slow  to  
allow  th e  expenses. T hey w ould  b e cases w hich  w ould  approxim ate 
to  th e  case o f a m ala  fide  possessor, w here som ething necessary had been  
done to preserve a property ow in g  to a sudden em ergency w hich  m ight 
b e taken  to override th e  general objection o f th e-dom in u s  to in terference  
in  h is affairs. In  th is case too th e  dom inus w ould  b e ignorant of the  
danger, and th e  act of th e  n egotioru m  gesto r  w ould  st ill bear on it  th e
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stamp of meritoriousness. I can scarcely believe that if  the dok&tius 
knew  of the danger and deliberately abstained from t a k in g  steps, and 
th e negotiorum  gestor knew  of h is objection, that nevertheless he would  
be entitled  to interfere and to claim  compensation.

Im m ediately after setting out the opinions of Pothier, Groenewegen, 
and him self, W essels quotes the opinion of de V illiers C.J., in  the case 
of th e Union B ank v. B eyers (supra) and, consistently w ith  his previous 
opinion states that “ the South African Courts m ay follow  Groenewegen, 
V o e t and P oth ier  and allow  im pensas u tiles e t  necessaries w here the general 
rule m ay be considered to be too harsh, as where, the dom inus has been  
m anifestly enriched and no donation w as intended ”. •

The decision of de V illiers C.J. w as g iven  in 1884 and the edition of 
The law of C ontract in  South  A frica  by W essels from w hich I am quoting  
w as published in 1937, and apparently no case had yet arisen in w hich  
the law  there laid down had been questioned. W hen W essels him self only  
says that th e South African Courts m ay  follow  a certain course, I do not 
think w e  w ould be justified in  acting in the belief that they w ill do so. 
And here again w e m ust rem em ber that he still dealing w ith  the case 
of a person w ho is benefited but ignorant of the act. In the present case 
the 1st defendant w as w e ll aware of her rights and plaintiff had at n o  
tim e prior to th is case pretended that she w as acting on  behalf of the 1st 
defendant.

This brings us to the third principle (c ), under w hich W essels states 
that it is essential that a person w ho w ithout authority m anages the  
affairs of another should have in ten ded  to act as a negotiorum  gestor and 
should have intended to  claim  the cost of h is voluntary administration. 
H e quotes, among other authorities, the case of M olife v . B arker. In the  
succeeding paragraphs W essels states that the above proposition is not 
universally adm itted and that in  strict law  there can be no reciprocal 
actions de negotiis gestis unless the voluntary agent had the anim us

egotium  gerendi.
I can find nothing therefore in W essels to support the contention of 

respondent’s Counsel that in  the circum stances of the present case 
plaintiff is entitled  to succeed.

Counsel for th e appellant raised a further point, and that w as whether 
it was possible for us to recognize that one person m ay m anage the litigation  
of another except to the lim ited extent allowed by the C ivil Procedure Code.

As plaintiff herself indicated in her letter, litigation is not a business 
in  w hich one can look for success w ith  any degree of certainty, and it 
would be a very serious state of things—certainly in Ceylon—if it w ere  
possible to indulge in litigation  on the excuse that one w as carrying on 
the business of another. The C ivil Procedure Code does not allow  it. 
I do not think it is the policy of the law  to throw open the door to doubtful 
transactions of a cham pertous nature. The relations of co-ownership  
have created sufficient com plications w ithout our adding to them , but 
hitherto no co-owner has indulged in litigation and then brought an 
action against the other co-owners to recoup h im self for expenses. Even  
p it intiff has not asserted her right in  a logical w ay, for it w as conceded that 
th e  m aternal relatives had also benefited. That being so, she should  
have charged a part of her expenses to them.
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M aasdorp  (III. 453,—4th Edn.) says : “ AS regards* th e business or 
groperty to  be adm inistered, it  m ay, w ith  one exception, be of any kind  
w hatsoever, provided it  b e not either physically  or lega lly  im possible. 
The exception  referred to  is  that no one is  entitled  tb in stitu te an action  
in  Court on behalf o f another w ithout having a proper power of attorney  
from  th e  la tter for  th e p u rp o se; nor w ill he be allow ed to  defend such  
action w ithout such pow er

A s Mr. Nadarajah put it, spppose A  being poor retains a- proctor and  
B em inent Counsel, and A ’s proctor is  content to leave the m anagem ent 
of the case to B ’s Counsel, w ould  B  be entitled  to claim  a proportion of h is 
expenses from  A  ? Clearly not. Supposing A  did n ot retain a proctor 
at a ll but appeared in  person and conducted h is ow n case, there w ould  be  
no difference. W hy should there be any if  A  m erely  kept aw ay ?

Mr. C helvanayagam  could n ot m eet this, argum ent although h e  w as  
given  a second opportunity of addressing the court. A ll he could  do 
w as to refer us to th e case of P rince, q.q. D ielem an  v . B errange  
alias A n d erso n 1 w hich  is  referred to by M aasdorp  just before h e  
m ade the statem ent quoted above. B ut M aasdorp  ‘‘Sues not use it  as 
an argum ent in  th e w ay C ounsel did. H e use* it  in  connection  
w ith  another proposition, nam ely, that w here a person undertakes the  
affairs o f another w ith  a v iew  to h is ow n benefit rather than that of 
th e owner, th e latter w ill on ly  be liab le in  so far as h e w as actually  
benefited thereby. H e is  dealing very  briefly w ith  th e subject and is 
only stating that a person’s ow n business m ay be m ixed  up w ith  that 
of another. W ith a ll due respect, I  do n ot think h e  has correctly  stated  
th e  conclusions reached in  the case h e quotes. The case is very  briefly  
reported. The facts are as fo llow s :— One D ielem an a n d 'h is  w ife, th e  
defendant, executed  a m utual w ill. H e died and h is w id ow  subsequently  
m arried A nderson. - The jo int estate had been valued  on th e  basis that 
i t  included a s la v e  called  S teyn tje  and her children. A fter litigation  
th e  P rivy  Council ru led  that S teyn tje  w as free and not a slave, w ith  
th e resu lt that th e value of th e estate w as reduced b y  6,000 rix- 
doliars. Prior to her second m arriage th e defendant had executed  a  
kinderbew ys in  favour of her tw o sons (plaintiffs) for one h a lf of th e  
jo int estate.

The action w as brought by th e attorney of th e tw o sons, w ho conceded  
that th e va lu e of th e slave should be deducted although th e sons had  
b een  prom ised h alf o f th e estate as originally  valued. Defendant, how ­
ever, claim ed to be allow ed to deduct one-half o f th e expenses incurred  
b y her in  the litigation. It w as adm itted that during that period defend­
ant w as not the guardian of th e  plaintiffs, w ho had other guardians 
that plaintiffs had n ot b y  them selves or their guardians b een  in  any  
w a y  pparties to the action or g iven  defendant any guarantee for her  
costs. It w ill be noted that it w as not alleged that either, th e children  
or their guardian had b een  ignorant of the litigation. The Court held  
that .defendant had in stitu ted  th e  action causa su i p ro p rii com m odi, 
and as it had been  unsuccessfu l th e  m inors had derived  no benefit from  
it  and therefore those costs had n ot been  in  rem  versu m  of th e plaintiffs. 
H ere th e  reasoning seem s to  h ave been  that a m inor is not bound by a
a a 17 Mensies Reports 435.
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contract unless it be to h is benefit, and besides the plaintiff had sued for 
h er ow n convenience only, she having the usufruct of the estate. The 
court w ent on to say that as they had not been locupletiores facti the. 
defendant could not claim  as a n egotiorum  gestor  and plaintiffs were 
under no equitable obligation to pay any part o f the costs.

The decision therefore appears to h ave'gon e on m any grounds, and 
it  is  not correct to fix on any one ground as the basis of that decision.

For th e reasons w hich I h ave given I think the decree entered in  this 
case cannot b e sustained, and w ould therefore allow  the appeal w ith  costs 
and order that plaintiff’s action be dism issed w ith  costs.

W ijeyewahdene J.—I  agree.
A ppeal allowed.


