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“Present : Ennis and Sclineider JJ.

CEYLON MUTUAL PROVIDENT ASSOCIATION v.
MENDIS et al.

91—D. C. Colombo, 487.

Mutual Providen!. Association—Member mnominaling a person to receive
credit balance ond contributory call—Death of mnomince—Iiule that
in absence of wominee sum fo be paid lo widow or heirs of member—
Devise in last will of mcember to third. party.

Under the rules of the Ceylop Mnutual Provident Associution.
each member could nominate a pérsan of a specified class to be the
person to receive the eredit balance and contributory call on the
death of a member. In the absence of a nomince, the credit
balance and contributory call- were to be paid to - the member’s
widow, and it there be no widow to his children, and if there be no
children to the next of kin or legal heirs. S, & member, nominated
D, who died before S. Then S died leaving no widow or children,
_bnt only & sister and nephew as heirs. By last will S devised this
specific sun to the widow of D.

Held, that the widow of D way entitled to the sum in question
under the last will. :

Exmis J.—' The rules merely say thet the money shall be paid
to a nominee, a certain specifiedl person, and do not say that the
money should become the property of that person, and I koow of
nothing." by which the payment under the rules wonid affect the
devolution' of ownership according to the principles of law.™

THE facts appear from the judgment of the sttrmt Judge

(HALoosEsq)-—

XK. T. Solomon Pieris was a member of the Ceylon Mutual Provident
ssociation, and, .in accordeoce with the rules of the Association,
yminated his cousin, K.- T. Daniel Pieris, as the person to whom the
ssociation was to pay the money to which he would become entitled
on his death under the rules, )

K. 'T. Daniel Pieris predeceased Solomon Pieris who died in July, 1919
wing made. a last ‘will whereby he bequeathed to his sister-in-

w, Egina Pieris, the added-defendant, all the imoney due to him, at.

s death, by the Association, and the will was "duly proved in this
ourt in the action No. 6,843. ' _

The Association brought the sum of Rs. 2,075.40 into Court in the
estamentary Action No. G,843, and now asks this Court to decide who,
' the various claimnants to the mmoney, is entitled thereto.

The first and second defendants  are executors of the last will- of
slomon Pieris, they do not claim the money, but alleged that the testator
xqueathed the money to Egina Pieris, and that she claims the money.

Egina Pieris, who was nei” a party to this action, was then added as a
fendant. _
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The third and fobrth defendants, who are wife and husband, claim
that the third ‘ defendant who is the sister of Solomon Picris is his
next of kin, and as such entitled to the money.

The fifth defendant alleges that he is the only child of the deceased
brother of Solomon Dieris, and that he and the third defendant being
the only ncxt of kin of fSolomon Pieris are, as such, entitled to the
money in accordance with the ruiles of the Association in equal shares.

The addod-defendant -states "that the money is payable to the legal
heirs of the dceensgd Solomon Pieris, in the abgence of a nominee, that
she is thc legatee “named in the last will of Solomon Pieris, and the
money was beqieathed to her by that will, and she, as the legal heir,
is entitled to bLe paid the money She ig the widow of the nommee,
K. 7. Daniel Pieris. . . . .

'he dispute is as to the interprelation to be placed on the last six
words of that rule, as to whether the *‘ next of kin ' are intended to be
preferred to the *‘legal heirs,”" or whcther the ‘‘legal '* heirs are to be
preferred to the next. of kin, the ** legal heir ™ in this case not being a
next of kin, assuming that the words ‘‘ legal heir '’ are to be accepted as
reaning the instituted heir, the pcreona designata—the added-defend-
ant is the person to whom the money in question has been specifically
bequeathed by the testator in his last will.

So far as the testator’s intention is concerned, it is clear that it was
his intention snd desire that the money should go to the added-defemad-
ant, and the several sauthorities cited -do ‘not really assist very much in
the decision of the point mow in dispute, for in those cases the question
was as to the intention of the testators in using the various expressions
which were used in the wills that had to be interpreted in those cases.

Here, there is no question as to the 'testator’s intention, but as to
the intention of the members of the Association, who framed the rules
in question, sitting in calm and solemn conclave and unswayed by any
personal feeling or regard for any particular individual or class.

Rule 2 sets out that '‘ the objects of the Association are to promote
thrift, to aid the members when in pecuniary difficulties, and to make
some provision primarily for their widows and orphans.” There is no
widow and no orphan to be cousidered in this case, but rule 22 inakes
the claimn of a member's nominee, duly appointed, override that of the
widow and the orphan. ‘

In this case the nomince of Solomon DPieris was the husband of the
added-defendant, and it is not suggested that he was not duly appointed,
Lut the nominee dicd before Solomon Pieris, and the latter bequeathed
the wmoney in dispute to his nominee’s widow, the added-defendant, by
his last will. _ ' o

The question as to whether the Association would, or “would not,
have been justified in paying the money {o the nominee’s heirs, on the
death of the member, on the footing that it cannot be urged that there
was an absence of a nominee, for a nomince had been duly appointed,
was not raised or discussed.

It was contended on behalf of the third defendant that the words
**legal heirs *’ in the rale 22 are mercly explanstory of the words
\'next of kin " in the rulé, ‘' Next of kin " can, of course, be the
*“ legal heirs '’ of & man, but ** legal heirs " need not necessarily be ** next
of kin,”” wusing the words ‘*Jegal heirs ' as 1caning the persons
designated as heirs by & last will, as distinguished from the
words * legal heirs '’ in the case of an intestacy. If there had been no
will in question in this case, then, of course, no difficulty would have
arisen for the third and fifth defendauts, as the next of kin would have
been the legal heirs of Solomon Pieris who died unmarried, his parents
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having predeceased him, and Ipnvmg only the third and ffth defendants 1922,
as next of kin. c;y—b;
The third and fifth defendants cannot be regarded as the ‘' legal jrusuar
heirs,”’ contemplated by t(he rule 22, in this case I think., and the Provident
added-defendant is entitled to he regarded as the * legal heir.”” Asscoiatior
Thot, however, does not disposc of the difficulty im this vase, for it U- Mendis
remains to be decided whether the rules intend thnt thc mext of kin
should be preferred to the ** legal heirs."’
The Committee of Manngement ‘of the Assq::atlon has aunthosity
under rule 26 to make paymcat of such mont'y to any person or persons
" who at the time appears or appear to it to be entitled thereto, and the
rule provides that -such paymnents shall be valid and effectual against
any demand made upon the Association or tho Committee of Manage-
ment by any other person or persons; and it ix to be regreited that
when the applications were made for the inoney mnow in question,
a meeting of the members of the Association was not convened to
discuss the provisions of rule 22 and decide what the intention of the
Association was, aud, if neccessary, to alter the rule so as to inake that
intention clear in unambiguous words.
The Courts may decide that the intention of the members. of the
Association. was something different to what is really their intention,
and in that event no doubt a ineceting will be convened to amend
rule 2.. '
The rule 22 is very unhappily worded, so far as that pa'rt ‘of it which
is relevant to this case is concerned—it sets out ** if there be no widow,
to the children: and if there be no children, to the next of kin or legal
heirs "'-—it does not state ** and if there be no next of kin, to the legal
beirs,’”” as one wonld have expccted, if the intention is that the next of
kin should hLe preférred to the legal heirs, so that it is possible that the
intention is that failing all the persons mentioned earlier, the money is to
be paid to the next of kin, or to the legal heirs if there be any such
instituted—in other words ‘'to the next of kin unless there be legal
beirs *' as distinguished from heirs of the body as in a case of infestacy.
I have the less hesitation in coming to the conclusion that that fa
probably the intention of thc Association, for it aceords entirely with
what was all along, from the time Solomon Pieris joined the Association,
the intention of Solomon Pieris, viz., to beénefit the added-defendant’s
family, he originally nominated -her husband and on his death made
his last will by which he specifically bequeathed .this noney to the
added-defendant, who states that Solomon Pieris informed her that
it was his intention to have her name substituted for that of her deceased
husband, as his - nominee in the books of the -Association, but he
apparently died before he could do so. .
I would accordingly decide the first issuc in favour of the added-
defendant, and hold that she is entitled to the money in question.
There is no need, therefore, to consider the other issues raised in this
case. The added-defendant is entitled to be paid her ¢osts by the third
and fifth defendants, who wmnst also pay the costs of the first and second
defendants, The plaintifI's costs will be paid out of the inoney in
question. Let decrer he entered accordingly.

—

Rules of the éeylon- Mutual Provident Association were as
follows: —

1. That the Association be called ‘' The Ceyion - Mutual Provident
Association."
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2. That the objects of this Associstion ave to promote thrift. to aid
the mcmbers when in pecuniary difficulties, and to make somc pro-
vision primarily for their widows and orphans:

~

. ., - . L] - L] - . -

17. That the nominee or nomineezr of a mewmber shall be a member
or members of his fawmily, including a bona fide adopted child where a
member has no child or children of his own: or, failing suach, any other

- relstion. Such name or names shall be registered in the, books of the
Association as well as in the member's pass-beok; provided that om
the marriage of a member the nomination previously made by him
shall cease’ to be valid, and that a {resh nomination shall be made by
such member, which shall be duly registered.

. .. . - - - . - L -

21. 'That on satisfactory proof of the death of s member being
farnished to the Treasurer, he shall bave the power to advance. to the
person nominated by the deceased, or, in the ahsence of .a nominee, to
his widow, orphans, or next of kin, or in either case to some responsnble
person, upon application, a sum not exceeding one hundred rupees
(Rs. 100)" to meet funeral and incidental expenses; snd no claim by any
person whomsoever shall be entertained in respect of such advance.
Any sum so advanced shall be deducted from ' the amount payable on
account of the deceased member.

22. On the death of a member ihe amount available at his credit
in the books of the Association shall be paid to his nominee upon =appli-
cation. In addition to this payment, if the deceased member’s name
had been twelve months or more immediately pt_ecedmg his death on the
books of the Association without his being liable to forfeiture of inember-
ship under rules 15 or 2..’., the Committee shall pay to the nominee a
contributory call calculated at rupees two (Rs. 2) per head of members
whose names have been for the same period on the said books. The
- said payment " shall be made within two months of application being

made therefor; and in the event of the Committec ‘not finding it practi-

cable to make the payment within such time, then with interest on the
amount due at the rate of 4 per cent. per annum from the expiry of the
said two months. In the absence of a nomince the credit balance and
contributory call shall -be paid to the widow; if there be no widow, to
the children; and if there be no children, to the next of kin or legal
heirs, Provided, that if the mnominee be a minor, the amount due te
such minor shall be deposited in the Ceylon Savings Bank for the benpefit
of the minor, and be subject to the ruvles of the said Bank in respect of
Cleposits made for the benefit of minors.

.

Drieberg, K.C. (with him Nabardtnam), for appellant.

Samaragwickremae, for respondent.

| September 5, 1922. ExNis J.—

This was an action brought by the Ceylon Mutual Provident
Association, which' originated in the following cgircumstances. One
of the members of the Association, Solomon Pieris, died, and left
a credit balance and contributory call thereupon due by the Asso-
ciation to somebody. The Association could not decide to whom
the money had to be paid, so they instituted this action and paid
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the money into Court. 1t appears that under the rules of tbhe
Association each member could nominate a person of a specified
class to be the person to receive the credit balance and contributory
call on the death of the member. In this case Solomon Pieris had
nominated his cousin, Daniel Pieris, who died, before Solomon
Yieris, leaving a widow, the added-defendant in the present case
and respondent in this appeal. Solomon Pieris then died Jeaving
will by which he devised this specific sum. to the added-defendant
in the present case. Under the rules' of the Association, in the event
of the death- of a member and in *‘ the absence '’ of a nominee
whatever that may mean, the Association is bound to pay the
credit balance and contributory call to the widow, and if theve
be no widow to the children, and if there be no children to the next
of kin or legal heirs. It appears that Salomon Pieris left no widow
and no children. The first and second defendants are the executors
of Solomon Pieris’s will. The. third defendant is the sister of
Solomon Pieris, fourth defendant is her husband, the fifth defendant
is » nephew of Solomon Pieris, and they all claim as next of kin
and legal heirs. The learned Judge held in favour of the added-
defendant, and the next of kin appeal from that decision. I am
unable to see the circumstances under which the substantial rights
of the parties are affected by the ciecree under appeal, because there
is no legal principle upon which the nominee mentioned in the
rules (or, in the absence of a pominee, the person specified in the
rules), becomes the owner of the amount paid to him or her. The
effect of the rules, as at present formulated, is to provide that the
Association shall be in a position to obtain a good recgeipt- for any

payments they make.. The rules merely say that the money

shall be paid to a nominee, a certain specified person, and do not
say that the money should become the property of:that person, and

I know of nothing. ‘,by which the payment under thé rules would -

1922.
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affect the devolytioil of ownership according to the principles of -

law. It is possible that if the rules had added that the property
should pass to the nominee or the persons specified, it might. have
been suggested that the devolutlon was based upon the contract
between each_individual .member and the other members of the
Association. However, the rules contain no such words, and the
words of the rule merely designate the destination of the property.
This being an interpleader action, the question between the defend-
ants is which of them is legally entitled to the property in question ?
Under the will of Solomon Pieris, which does not appear 4o have
been contested, the added-defendant is the person intended to ke
benefited in respect of this property. In the circumstances of the
case there is no occasion to consider what the terms ‘“ next of kin

r “‘ legal heirs '’ may mean in the rules of the Association, or, the

order in which the next of kin or legal heirs are to be paid. The -

added-defendant is entitled to the property, and -whether she be
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1922, the person whom the Association should pay in the first instance
Ewnvis J. ©OF not, the decree in her favour substantially declares the ultimate
— destination of the  property in question. I would accordingly
1043‘::, dismiss the appeal with costs. :
Provident

Aseosiation scmnewer J.—I agree.

Appeal’ dismissed.




