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Present: De Sampayo-J. and Schneider A.J.
NONEIHAMY v. SILVA et al.
318—D. C. Galle, 15,427.

Usufructuary—Right to dig for minerals.
A usufructuary may dig for and extract minerals from the land,
but he is only entitled to the interest on the proceeds thereof.

II\ this case the first plaintiff-appellant as absolute owner of 1/32nd

share and of another half, which is subject to a life-interest in
favour of the second respondent, of the land called Mulanegodabedda,
allaged that the first respondent, who owned no share of the said land,
had since September, 1913, acted in collusion with the second re-

spondent, and had obtained and appropriated 700 tons of plumbago.

‘The first plaintifi-appellant claimed a sum of Rs. 1,875 from the re-
spondents; being the value of her share of the plumbago calculated at

the rate of Rs. 100 per ton, and after giving credit to the respondents:

for Rs. 10,000 for working expenses. The first plaintiff-appellant
-further prayed that the respondents be ordered to bring into Court
the value of half share of the second respondent, viz., the Rs. 30,000,
or to give adequate security for the same.

The respondents denied that so much as 700 tons were obtained,
and pleaded that in any event the first respondent was not bound
to bring the value of the half share, viz., Rs. 30,000, mto Court, or
to glve security for the same.

By judgment dated July 29, 1918, the appellant’s action wa»s;

- dismissed as against ‘the first respondent, and the appellant was
declared entitled to receive a sum of Rs. 19.09 only from the second
respondent, and the second respondent was further ordered to bring
into Court a sum of Rs. 805.40 only, which the Cour} assessed was
the value of her half share. .

The District Judge (L. W. C. Schrader, Fsq.) delivered the
following judgment:—

In this case the minor plaintiff is entitled to a 1/32nd part of the land
Mulanegodabedds and to a half, subject to the life interest of second
defendant;—her grandmother Gimarah. In this land Xouis (ficst defen-
dant) has been mining for plumbago since -September, 1913, on the
strength of an agreement entered into with Gimsrah, witnessed and
consented to by the minor's next friend, and with the full cognizance
and assent of her mother, another co-owner. The arrangement was one
in which- second defendant was held out as the sole owner of the land,
and gave first defendant permission to mine for & return of one-tenth
share of the yield to the owner. This he has done, and has rendered

. & list of rwexpts from the grantor showing that he has.

pazd her in the aggregate of money and plumbago a total of Rs. 610.81
as the one-tenth sghare. o
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1919. The npext friend and his wife instituted partition i)roceadings when
‘Nonothamy plumbago digging was prosperons, and obtained an injunction three

. Silva months before the expiry of the agreement, and the minor's next friend
now sues the license grantor and licensee for~—

(1) The payment of 1/82nd share of the proceeds,

which he calculates
at Ra."1876.

(2) An order on defendants to tender security for the minor's half
share of the proceeds of the mining, or Rs. 80,000.

(3) In the alternative, an order to bring into Court the whole proceeds,

Rs. 60,000, to be kept for plsintiff, subject to second defendant’s
usufruct.

2. The issues as to quantities arise; also whether the claim can be
for shares of the output or of the ground share; whether the defendants
acted. in collusion to deprive the minor; whether the life interest which
second defendant enjoys entitled her to the use of the minerals absolutely,
or whether she is bound to secure them or their value to the minor ‘and
enjoy only the interest wpon them; and lastly, - whether the action is
maintainable against the firsb defendant for security in respect of
asecond defendant’s -obligations.

8. The case is complicated by reason of the fact that the minor's
natural  guardians, her mother Angohamy and the mnext friend—her second
husband—acquiesced in and openly sandtioned this mining agreemen}.
But it is conceded that this operates as no estoppel to the minor.

4. The rule governing tho usufructusry’s right over minerals and
stones on the property is stated by Voet, -lib. VII., tit, 1, 24, in the passage
‘‘magis et . . . . . . . fructuarius solo ‘talium rulorum @sorumque
pretio utatur, quamdiu vivit, aut ezeo fenori collocato wusuras percipiat,
finito  usufructu  pretium  deductis  itmpensis  proprietario  tedditurus.
This is clear enough, and the amount agreed upon as the ground share,
which was presumably considered reasonable by the plaintiff, and is usual,
must be regarded as the '‘ pretium deductis impensis . For it ia certain
that the mineral could not have been extracted by the defendant or in
her name on any other terms.  Neither she nor the minor were capable
of working the mine on any other terms and gain a larger skare of
the profit.  And the usufructuary has a perfect right to exploit the property
in this way. She is, therefore, bound to secure "to the minor the half
ehare of -the principal sum or price.

6. In regard to quantities extracted, I hold the plaintifi's - cstimates
to be absolutely unfounded and unreliable. The four or five tons a day
deposed to_was a pure exaggeration of the first defendant for his own purposes
when an injunction was claimed, and the rapid output was strictly limited in
time to the short period of June and early July. I agree that the receipts are
a very proper and good clue to the amount really taken out, and hold that it

cannot have been more than the sixty or seventy tons during the -whole period
of the lease.

6. I have already found on the evidence that there was no collusion
between defendants, to whick the plaintiff's mother and stepfather were not
parties; that there wes no intention of depriving the minor of her rights, rs
the grandmother had every intention of lesving, and the party expecied her
money to devolve on the minor. A quarrel has, however, since occarred ‘over
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the disposal of the plaintift's band in rmarrisge, ¢o that the family harmony
has been disturbed, with the usunl result, that the daughter and son-in-law are
vigorously preventing their mother -in-law from their rights.

7. With regard to the pontion of the first defendant, I am of cpinion
that the action is not maintainable, As I have found, Voet makes it
clear that the usufructuery is entitled to opsn mines and put the property
to this use, so long as he only uses the interest of the momey. The first
defendans is only the instrument who opened the mines in her name.
As miner he is entitled to the reward of his labour. It is the usufruc-
tuary alone against whom the action les.  The licenses was in nc sense
s wrong-doer, nor his act torticus. 1 think the passages from Nathan

clted rovesl the fact that the action lies only against the wsulructuary;

cortainly it capnot lie against the instrument, The firat defendunt must
bo discharged. @ He entered into o permissible and legitimate ogreement
with the defendant, although not capable of being enforced at law by
reason of its want of notarial oxecution, But it was acted upon, and
such action was lawful oand within the compass of the contracting
parties’ rights. As licensee he is not responsible for the .obligations of

the other party or parties to the contract. I onswer the last issue in

the negative.

© 8. The astion is [dismissed, with costs, as oagoinat fArst defendant,
paysble by next friend pereonally.  The second defendant. is deureed to
pay (a) Ra. 19.08 as the minor's 1/82nd shere, and (b) to bring into
Court the half share of the price received, to wit, Rs. 808.40, for
plaintiff, subject to her own (second defendant’s) life interest.

The plaintiff succeeds only on one issue (the seventh), and is not
entitled to costs. The whole case was due to & quarrel, in which the
mivor (plaintiff) -has no concern,  These parties will, therefore, bear
their own coats.

Samarawickreme, for plaintiff, appellant.

4. 8t. V. Jayawardene, for defendant, respondent.
Marech 14, 1919. DEg Sampayo J.—

.The facts involved in this case are the same as those in the
connected case No. 816, D. C. Galle, 15,425, save that the plaintiff,
who is the Nonohamy referred to there, is a minor, and that there
is no estoppel operating against her. Nevertheless, the question
of liability practically remains the same. The first defendant,
who dug for plumbago on the land, did so lawfully under the agree-
ment with the second defendant. As stated in my judgment in
tho other case, it was within the power of the second defendant
to make the best use of the land of which it is capable, and the
plaintiff must look for her share of the profits to the second defend-
ant, who took -the whole. Even with regard to the half share of
the land which belongs to the plaintiff, and over which the second
defendant has an usufruet, the law does not make the mining
unlawful. Maasdorp, vol. 2, p. 166, after referring to the various
authorities, lays down that the usufructuary may dig for and
extract mmerals from the land, but that he is only entitled to the
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jmterest om the proceeds ‘thereof. The Disfriot J udge has given
‘effect to this law by ordering that 1/82nd share of the Rs. 610.81,
which- the second defendant received as ground share, should be
paid to the plaintiff, but that half of the sum should be brought
into Court to remain in deposit subject to the second defendant’s
life interest. In my opinion the judgment appesled from is right.
Some complaint is made of the order requiring the next friend of
the plaintiff to pay the first defendant’s costs personally. The
-next friend is the second plaintiff in the other action. It is quite
plain that he is practically the party plaintiff himself, and the
circumstances disclosed do not justify any relief being granted to

"him in respect of the costs of the first defendant.

I would dismiss the appeal, with costs, which also should be paid
by the next friend.

-Scnxmnm AT —I 5gree.

Appeal dismissed.




