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1912. Present: Lasce l l e s C.J. and W o o d E e n t o n J . 

A P P U H A M Y v. K I R I M E N I K A et al. 

269—D. C. Ratnavura, 1,948. 

Kandyan law—Kandyan woman married out in diga keeping a close 
connection with the mulgedara—Rights to paternal inheritance. 

R, a Kandyan woman, who was married out in diga, went t o l ive 
with her husband about two miles away from the mulgedara. One 
of their children was left in the mulgedara and brought up b y her 
grandmother; and R, though married in diga, kept up a constant 
and close connection wi th the mulgedara. 

Held, that in the circumstances R did not, b y reason of her 
diga marriage, forfeit her right to the paternal inheritance. 

' J ' H E fac t s appear from the judgment . 

G. Koch, for plaintiff, appel lant . 

Cooray, for defendants , respondents . 

Gooneratne, for intervenients , respondents . 

T h e fol lowing authorit ies were c i ted at the a r g u m e n t : — N i t i 
Nighanduwa 64-66, Pereira's Armour 64, Ukku v. Pingo,1 Dingiri 
Amma v. Ukku Banda,2 Tikiri Kumarihamy v. Loku Menika,3-
Marshall's Judgments 329. 

Cur. adv. vult. 
11 Leader L. B. 63. 2 1 Bal. 193. 

*\Bam. 1872-76,106. 
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D e c e m b e r 4 , 1912 . LASCELLKS C . J . — 

T h e facts w h i c h g a v e rise t o t h e present appeal m a y b e short ly 
s t a t e d a s fo l lows: — 

One Sir iwardenehami died p o s s e s s e d of a n undiv ided one- th ird 
share in t h e l a n d Aehar igewat ta . H e h a d three sons , n a m e l y , t h e 
plaintiff and t w o o thers , w h o d ied w i t h o u t i s sue , a n d t w o daughters , 
n a m e l y , B a m Menika , t h e s e c o n d defendant , t h e w i f e of t h e first 
de fendant , a n d Kiri Menika , t h e m o t h e r of t h e t w o minor inter-
v e n i e n t s . T h e plaintiff c l a i m e d t h e ent ire ty of t h e und iv ided o n e -
th ird share o n t h e ground of prescript ive occupat ion , but o n appeal 
h i s c l a i m t o t h e who le share w a s n o t pressed . I t i s c learly u n t e n ­
able . T h e foot ing o n w h i c h t h e appeal w a s argued w a s t h a t t h e 
l earned Dis tr ic t J u d g e w a s wrong in ho ld ing (1 ) t h a t a va l id t i t l e 
p a s s e d by t h e d e e d N o . 2 8 , 7 4 2 of N o v e m b e r 2 4 , 1897, by w h i c h the 
plaintiff purported t o c o n v e y (inter alia) a n undiv ided o n e - s i x t h share 
i n the land in ques t ion t o his m o t h e r Dingir i M e n i k a ; and (2) t h a t 
B a m Menika , t h e s econd defendant , did n o t forfeit her share in t h e 
paternal inher i tance by reason of her diga marr iage . 

W i t h regard t o t h e first ground of appeal , t h e plaintiff c o n t e n d e d 
t h a t t h e deed w a s n e v e r in tended t o p a s s t i t l e ; t h a t i t w a s e x e c u t e d 
b e c a u s e influential persons were press ing t h e plaintiff t o sel l t h e 
l a n d s t o t h e m ; t h a t n o considerat ion p a s s e d for t h e l a n d s ; a n d t h a t 
s i n c e t h e e x e c u t i o n of t h e deed t h e plaintiff h a s b e e n in posse s s ion . 
T h e plaintiff's case i it^short i s t h a t h e c o n v e y e d t h e l a n d t o h i s 
m o t h e r in trust for h imsel f . T h e learned Dis tr i c t J u d g e h a s 
re jec ted t h e plaintiff's vers ion; m a i n l y o n t h e ground t h a t t h e 
plaintiff could n o t produce t h e original of t h e d e e d , and g a v e a n 
exp lanat ion for h i s failure t o do so , w h i c h t h e J u d g e r e f u s e - t o 
accept , n a m e l y , t h a t t h e deed had been devoured b y rats or w h i t e 
a n t s . T h e J u d g e also rel ied o n t h e fac t t h a t i n t h e d e e d t h e vendor 
e x p r e s s l y acknowledges t h e rece ipt of t h e cons iderat ion of B s . 3 0 0 . 
I a m n o t disposed t o disagree w i t h th i s E n d i n g . A grantor w h o 
s e e k s t o inval idate his o w n d e e d or t o prove t h a t t h e transfer w a s 
i n trust for h imsel f cannot e x p e c t t o s u c c e e d u n l e s s h e is armed w i t h 
s tronger ev idence t h a n is n o w produced by t h e plaintiff. T h e fact 
t h a t t h e plaintiff subsequent ly s u c c e e d e d in obta in ing a certif icate 
o i qu ie t possess ion from t h e Crown, ignoring h i s m o t h e r ' s interes t , 
does n o t , in m y opinion, advance h i s c a s e ; for s u c h a certif icate i s 
n o t pos i t ive ev idence of t h e t i t l e of t h e person to w h o m i t i s g i v e n ; i t 
i s m e r e l y a formal s t a t e m e n t t h a t t h e Crown h a s no c l a i m t o t h e l a n d . 

T h e second ground of appeal ra i ses a s o m e w h a t doubtful ques t ion 
of K a n d y a n law. T h e J u d g e found, and I accept h i s findings, t h a t 
B a m Menika wa s married o u t in diga t o t h e first d e f e n d a n t ; t h a t 
s h e w e n t t o l ive w i t h her h u s b a n d at Mundakotuwa^ about t w o m i l e s 
from t h e mulgedara; t h a t o n e of their chi ldren, Dingiri M e n i k a , 
w a s left i n t h e mulgedara and brought u p by her g r a n d m o t h e r ; t h a t 

."Bam Menika , though married in diga, kept u p a c o n s t a n t and c lose 
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connect ion w i t h t h e mulgedara, which , as I h a v e said, w a s c lose t o 
her husband's h o m e . The quest ion i s whether t h e Distr ict J u d g e i s 
right in holding that , in these c ircumstances , B a m Menika did not , 
by reason of her diga marriage, forfeit her right t o the paternal 
inheri tance . 

I n Ukku v. Pingo 1 a s o m e w h a t similar quest ion arose. The 
plaintiff's mother , after her parents ' death , contracted a diga 
marriage w i t h a m a n of another vi l lage. The Dis tr ic t J u d g e 
found that if t h e plaintiff accompanied her husband at all t o her 
husband' s h o m e , which t h e Distr ict J u d g e considered doubtful , s h e 
returned soon afterwards and cont inued t o l ive a t t h e mulgedara 
and enjoyed a share of t h e profits of the ancestral lands . W e n d t J . , 
w h o del ivered t h e j u d g m e n t of t h e Court, considered t h a t t h e f a c t • 
of the plaintiff's remaining in the mulgedara and sharing t h e produce 
of t h e land prevented the a t t a c h m e n t of t h e forfeiture. Th i s 
decis ion is based o n t h e passage in Sawer, reproduced o n page 329 
of Marshall'8 Judgments, where t h e fact of o n e of t h e chi ldren of t h e 
marriage remaining in the ancestral h o u s e is s ta ted t o give rise t o 
an except ion to the general rule, that a daughter married in bina 
and t h e n going t o l ive in diga w i th her husband forfeits her right t o 
inherit any share in her parents ' e s ta te . 

I t is t o be not i ced that in Ukku v. Pingo 1 t h e case w a s that of a 
daughter w h o had originally married in diga, whi l s t t h e case i n 
Sawer w a s t h a t of a daughter w h o , after having married i n bina, 
afterwards left the mulgedara t o l ive in diga wi th her husband. 
B u t t h e Court doe's no t appear t o h a v e a t tached any importance t o 
th i s dist inct ion. " T h e m e r e residence of t h e grandchi ld ," W e n d t 
J . observed, " is regarded as keeping alive her mother ' s member ­
ship in t>he f a m i l y . " 

The ease in Dingiri Amma v. Ukku Banda2 w a s one in which there 
appears to h a v e been room for doubt as t o t h e character of t h e 
marriage. The plain tiff,"'after her marriage, l ived wi th her husband 
in the mulgedara, then , after the registration of the marriage, both 
husband and wife l ived s o m e t i m e s at the mulgedara and s o m e t i m e s 
at t h e h u s b a n d ' s h o u s e , and later the husband and wife l ived in a 
house built by t h e latter in the s a m e garden as t h e mulgedara. I n 
. t h e s e c i rcumstances , Pereira J . held , o n the authority of D . C . 
Kurunegala , 19 ,107, reported in Modder 66, that , e v e n if t h e 
plaintiff were married in diga, she had acquired bina r ights. D . C. 
Kurunegala , 19,107, w a s dec ided on appeal on t h e ground that it w a a 
substant ia l ly a case where a diga married daughter returned wi th 
her h u s b a n d t o her father 's h o u s e and w a s g iven a bina s e t t l e m e n t . 

I n Tikiri Kumarihamy v. Loku Menika3 a passage from Solomons' 
Manual of Kandyan Law is c i ted w i t h approval, t o the effect t h a t 
a bina married daughter w h o left her parents to marry in diga. 

1 1 Leader L. R. 63. 2 1 Bal. 193. 
3 Ram. 1872-76,106. 
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2 1 -
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Appeal dismissed. 

forfeited for hersel f and her chi ldren all r ight t o inherit , " u n l e s s 
s h e left o n e or m o r e chi ldren of t h e bina marriage a t her p a r e n t s ' 
h o u s e . " 

B u t i t appears t h a t t h e s a m e principle i s appl icable t o t h e c a s e 
where t h e daughter originally contracted a diga marr iage . Xn t h e 
c a s e c i ted as N o . 590 , M a d a w a l a t e n n a , reported in Marshall's 
Judgments' 329, o n e of t h e grounds a t a n y rate o h w h i c h t h e 
S u p r e m e Court supported t h e opinion of t h e assessors w a s t h a t , 
a l though t h e plaintiff w a s married in diga, s h e a l w a y s k e p t u p a 
c lose connect ion w i t h her father 's h o u s e , in w h i c h three of her 
chi ldren were born. 

O n t h e w h o l e , and w i t h s o m e hes i ta t ion , I h a v e c o m e t o t h e 
conc lus ion t h a t , o n t h e fac t s found by t h e D i s t r i c t J u d g e , t h e c a s e 
fal ls w i t h i n t h e principle of t h e authori t ies w h i c h I h a v e c i ted , and 
I would d i smis s t h e appeal w i t h c o s t s . 

WOOD RENTON J . — 

I h a v e h a d t h e a d v a n t a g e of reading, and I concur w i t h , t h e 
j u d g m e n t o f m y Lord t h e Chief J u s t i c e . I desire t o add a word 
only w i t h reference t o t h e po int of K a n d y a n l a w raised by t h e 
appeal . 

T h e ev idence justif ies t h e finding of the D i s t r i c t J u d g e t h a t , in 
sp i t e of her diga marriage , R a m M e n i k a k e p t u p a c lose and c o n s t a n t 
connect ion w i t h her father 's h o u s e . T h e M a d a w a l a t e n n a c a s e , 
reported by Marshall 329-331, and dated as far back as 1834, s h o w s 
t h a t under s u c h c i r c u m s t a n c e s a w o m a n married "out in diga m a y 
regain her r ights of inher i tance , e v e n a l though , as in t h e present 
case , her father w a s dead at t h e t i m e of her diga marriage and s h e 
w a s n o t s u b s e q u e n t l y married in bina. I n t h e M a d a w a l a t e n n a 
case it w a s express ly he ld t h a t the recovery of s u c h r ights o f 
inher i tance w a s n o t d e p e n d e n t u p o n any need , in w h i c h t h e 
daughter married in diga m i g h t s tand , of m a i n t e n a n c e . B o t h in 
Marshall (p . 329, para. 57) and e l s ewhere (Tikiri Kumarihamy v. 
Loku Menika ') there are rul ings to t h e effect t h a t a daughter , 
(a) originally married i n bina, s u b s e q u e n t l y l eav ing her parent s ' 
h o u s e and going t o l ive w i t h her h u s b a n d i n diga, and y e t k e e p i n g 
u p a c lose connec t ion w i t h t h e mulgedara, or (b) original ly married 
in diga, and s u b s e q u e n t l y returning t o her parent s ' h o u s e and be ing 
re-married in bina, m a y preserve her r ights t o any share in her 
parent s ' e s t a t e . B u t an original marriage or a re-marriage in bina 
s e e m s t o b e not a condi t ion of t h e applicabi l i ty of t h e general rule 
laid d o w n in t h e M a d a w a l a t e n n a case , b u t m e r e l y ev idence of t h e 
c lo senes s of t h e original, or t h e r e s u m e d , connec t ion w i t h t h e 
parent s ' househo ld , wh ich e n a b l e s t h e married daughter ' s r ights of 
inher i tance t o b e preserved. 


