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1943 P r e s e n t: H earne J.
SIMON, A ppellant, and  JPERERA (Inspector of Police) 

Respondent.
949—M. C. Panadure, 20,592.

R u b b e i T h e fts  O rd in a n ce  (C a p . 2 9 ) , s. 16 ( I ) — C h a rg e  o f  b e in g  in  p o sse ss io n  o f  
r u b b e r  r e a so n a b ly  su s p e c te d  o f  b e in g  s to le n — E ssen ce  o f  offence.
In  a  ch arge u n d er  se c tio n  16 ( I )  o f  th e  R u b b er  T h e fts  O rd in an ce o f  

b e in g  in  p o ssess io n  o f  ru b b er  rea so n a b ly  su sp ec ted  o f  b e in g  s to le n  th e  
essen ce  o f  th e  o ffen ce  is  th e  in a b ility  o f  th e  p erso n  in  p o ssess io n  to  
a ccou n t "satisfactorily  fo r  h is  p ossess ion .

U n d u e  s tress  sh o u ld  n o t  b e  p la ced  oni th e  grou n d s o f  su sp ic io n  o f  th e  
p o lic e  officer con cern ed .

^  PPEA L from  a conviction b y  th e M agistrate of Panadure.

K . W. E. P erera, for accused, appellant.
A . C ..A lles, C.C., for com plainant, respondent.

Cur. adv. vu lt.
February 11, 1943. H earne J.—

A  P olice Officer found the appellant in  possession of 40 lb. of rubber 
-which he suspected w ere sto len  and h e  accordingly applied for a sum m ons 
“ to bring ” him  before a M agistrate. He w as charged under section 16 (1) 
o f the Rubber T hefts Ordinance and convicted.
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M y attention w as drawn to  a case decided by this Court Soysa v. 
D avith  S in g h o \  The accused in  that case w as charged under section 4r 
o f the Protection of Produce Ordinance w hich is sim ilar to but not 
identical w ith  section 16 (1) of the Rubber Thefts Ordinance. It w as 
held  by Schneider J. that “ the circum stances of the case did not give  
rise to  any suspicion that the tea  w as not honestly in  the possession of the 
accused and that being so, the section did not oblige the accused to  g ive  
th e Court a satisfactory account of h is possession of the tea, although the 
evidence in  the case undoubtedly showed that the account g iven  by the  
accused w as by no m eans satisfactory.”

N ow  to be in  possession of property suspected of being stolen is no 
offence under the Penal Code. It is not even  an offence to b e in  possession  
o f property w hich is actually stolen. The offence is possession and a 
gu ilty  know ledge or reasonable b elief that the property is  stolen. Under 
section 4 of th e Protection of Produce Ordinance the circum stances m ust 
be such as to g ive rise to a suspicion that th e property is not “ honestly  in  
possession ”. It seem s to im ply that the .^circumstances m ust g ive rise to  
suspicion of dishonesty of possession in  th e sense of gu ilty  know ledge  
under the Penal Code. That, however, inadvertently or not, is not w hat 
th e  Legislature has laid down in th e Rubber Thefts Ordinance. Under 
th is Ordinance a Police Officer m ay take action m erely “ if  he finds any  
person in  possession of rubber w hich h e suspects to have been s to le n ”. 
T h e tw o Ordinances are capable of differentiation.

But apart from  this, w hether one is dealing w ith  the Protection of 
Produce Ordinance or the Rubber Thefts Ordinance undue stress should  
not, I think, be laid  on the grounds of suspicion entertained by th e Police  
Officer concerned. The tw o Ordinances, so far as he is concerned, 
m erely enable him  to do som ething he could not otherw ise do, and the  
essence of th e offence is the inability  of the person in possession to account 
satisfactorily for possession. I think that it is in  this w ay that the  
provisions of 2 & 3 V iet. C. 47 S. 66 and 2 & 3 V iet. C. 71 S  24 are 
regarded in  England though, as these sections have been construed, 
because of certain additional w ords “ or conveying ” w hich do not appear 
in  our law , th ey  have been  held  to apply only to possession on the street 
“ and not in  h o u se”. It is just possible Schneider J. had the decided; 
cases in  England in  m ind for, in  the case that w as before him on appeal, 
possession w as not in  a street but “ in  a boutique ”.

In the present case th e circum stances w ere certainly of a suspicious 
nature. The accused offered no explanation personally but put forw ard  
a w itness w hose evidence w as not believed.

A nother objection w as taken to the effect that the rubber found in  the- 
appellant’s possession w as not proved to have been rubber obtained from  
th e  la tex  of any of th e rubber plants m entioned in  section 22. In  that 
section, “ rubber p la n t” in cludes  certain varieties and is not exhaustive. 
I w ould  m ention that th is objection w as not taken at the trial or in tlje- 
petition  of appeal.

The appeal is dismissed.
, A ppeal dism issed.
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