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Present: Pereria J . 

P A L A N I A P P A v. S I N N A T A M B Y . 

' 71—C. R. Colombo, 30,113. 

Decisory oath—Oath not taken by accident—Party challenging cannot 
withdraw from undertaking to be bound by oath. 

I f the party who has consented to take an oath designedly or 
negligently omits to do so at the t ime and place fixed, the opposite 
party m a y be allowed to refuse to continue to be bound b y his 
undertaking; but where the omission is due to pure accident or to 
unforeseen causes over which the party has no control, i t wil l b e 
manifestly unreasonable, and, indeed, i t will lead to an undesirable 
evasion of a solemn agreement entered into in open Court, to allow 
the opposite party to withdraw from his undertaking to be bound 
b y the oath. The Court should in all cases adjudicate upon the 
soundness of the reasons given for the omission. 

rjpHE fac t s appear sufficiently from the j u d g m en t . 

Arulanandam, for plaintiff, appe l l an t .—The Commiss ioner w a s 
wrong in refusing t o adjudicate upon t h e c ircumstances wh ich led 
t o t h e plaintiff's failure t o take the oath . Suppos ing plaintiff wa s 
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r u n over b y a m o t o r e a r whi l e o n h i s w a y t o t h e t e m p l e t o t a k e t h e 
o a t h , h e h a d a reasonable e x c u s e for fai l ing t o a t t e n d at t h e t e m p l e . 
T h e Commiss ioner o u g h t t o be satisf ied before proceed ing t o trial 
t h a t t h e plaintiff kept a w a y from t h e t e m p l e by des ign . H e r e there 
i s n o s u c h finding. Counse l c i ted Bam Naran Singh v. Babu Singh.1 

Jayatileke, for t h e de fendant , r e s p o n d e n t . — T h e r e s p o n d e n t w e n t 
t o the t e m p l e o n t h e appointed d a y , b u t d id not find t h e appe l lant 
there t o t a k e t h e o a t h agreed. T h e de fendant w a s n o t thereafter 
bound by t h e chal lenge . [Pere ira J . — W o u l d h e n o t b e b o u n d if t h e 
plaintiff w a s p r e v e n t e d by a c c i d e n t ? ] E v e n t h e n t h e d e f e n d a n t 
m a y wi thdraw from t h e cha l l enge , as t h e part ies agreed t o t a k e 
t h e oath o n a specif ied day , at a specif ied hour , and at a specif ied 
p lace . [Pereira J . — T h a t wou ld be so if there w a s s u c h a n agree­
m e n t . B u t here there is n o t h i n g m o r e t h a n a m e r e a g r e e m e n t t o b e 
bound by t h e o a t h . ] T h e Commiss ioner h a s fixed a d a t e . [Pere ira 
J . — B u t t h e parties did not m a k e t h a t a t e r m of the 1 a g r e e m e n t . ] 

Cur. adv. vult. 

April 2 4 , 1913. PEREIRA J . — . 

I n th i s case it appears t h a t t h e de fendant offered t o b e b o u n d by 
an o a t h t o be taken by the plaintiff in a H i n d u t e m p l e at K o t a h e n a . 
T h e plaintiff fai led to take the oath , and t h e r e u p o n t h e C o m m i s s i o n e r 
proceeded wi th t h e trial in sp i te of object ion t a k e n t h e r e t o by t h e 
plaintiff 's counse l . T h e content ion in t h e Court b e l o w w a s t h e 
s a m e as that pressed in appeal , n a m e l y , t h a t t h e o m i s s i o n of t h e 
plaintiff t o take t h e oath w a s due to acc ident . T h e appe l lant ' s 
c o u n s e l h a s s ta ted , w i t h o u t contradict ion by t h e o ther s ide , t h a t 
h e m o v e d t h e C o m m i s s i o n e r t o dec ide , before proceeding w i t h t h e 
trial , the ques t ion w h e t h e r t h e plaintiff 's o m i s s i o n t o t a k e t h e o a t h 
w a s d u e t o acc ident , b u t t h a t t h e C o m m i s s i o n e r t h o u g h t t h a t t h e 
ques t ion w a s irrelevant. I t appears from t h e j u d g m e n t t h a t t h e 
Commiss ioner w a s of opin ion that , w h e t h e r t h e o m i s s i o n w a s d u e t o 
acc ident or des ign, t h e so-cal led c o m m i s s i o n i s s u e d t o s o m e officer of 
t h e Court t o adminis ter t h e o a t h h a v i n g expired, t h e d e f e n d a n t 
c e a s e d to b e l iable to be b o u n d b y t h e plaintiff 's o a t h . I c a n n o t 
a s s e n t t o t h a t proposit ion. W h e n a party t o a judicial proceeding 
agrees t o be bound by a n o a t h t o be t a k e n by another 
party , h e cannot be a l lowed t o w i thdraw from h i s undertaking , 
e x c e p t for reasons w h i c h t h e Court considers t o be sound . T h e 
c a s e of Ram Naran Singh v. Babu Singh * .c i ted b y t h e appe l lant ' s 
c o u n s e l i s in point . I f t h e party w h o h a s c o n s e n t e d t o t a k e an o a t h 
d e s i g n e d l y or neg l igent ly o m i t s t o do s o a t t h e t i m e and p lace fixed, 
t h e oppos i te party m a y b e a l lowed t o refuse t o cont inue t o b e b o u n d 
b y h i s undertaking; b u t where t h e o m i s s i o n is d u e t o pure acc ident or 
t o unforeseen c a u s e s over w h i c h t h e party h a d n o control , it wi l l be 
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mani fes t ly unreasonable , and, indeed, i t wi l l l ead t o an undesirable 
evas ion of a s o l e m n agreement entered in to in open Court, t o a l low 
t h e opposi te party t o withdraw from 'his undertaking t o be bound 
by t h e oa th . The Court should in all c a s e s adjudicate upon t h e 
soundness of t h e reasons g iven for t h e omiss ion . T h e order on th i s 
appeal wil l be t h a t t h e case d o go back t o enable the Commiss ioner 
t o adjudicate upon the soundness of the reason g iven by the plaintiff 
for his omiss ion t o m a k e oath as agreed upon a t t h e t i m e and 
place appointed for t h e purpose. If h e rules in h i s favour, and t h e 
plaintiff m a k e s o a t h thereafter, t h e j u d g m e n t appealed from will 
be vacated by the Commiss ioner and judgment entered u p in t e r m s 
of t h e agreement of D e c e m b e r 3 , 1912. Otherwise t h e present 
judgment wil l s tand . The appel lant wil l h a v e h i s cos ts of appeal . 
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