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I do not consider the present case to be an appropriate one where the
Court should exercise its inherent powers under Section 839 of the Civil
Procedure Code.

The appeal must be dismissed with costs.

MANICAVASAGAR, J.—

I have read the opinions of the two members who were associated
with me, and I agree with Sirimane, J. that this appeal should be
dismissed with costs. I propose, however, to state my views on two
questions on which submissions were made by Counsel.

An Order Nisi is an order which the Court may make on a petition
by way of summary procedure ; as the words indicate, it is an order
which will take effect unless cause is shown against it. The party
against whom relief is sought must be made a respondent to the petition,
and a copy of the Order Nisi should be served on him (Section 374 (c)
Civil Procedure Code) so that he may have the opportunity of showing
cause against it.

An application to have a Will proved is also on a petition by way of
summary procedure ; but, unlike in the case of such an application, the
petitioner may not name a respondent (Section 525) ; if no respondent
is named by the petitioner it follows that there is no person on whom
he wants the Order Nisi served ; but the Court, whether a respondent
be made or not, may direct service of the order on any person it thinks
fit. In this case the petitioner did not disclose a respondent ; nor did
the Court in the exercise of its discretion direct service on any particular
person. Mr. Ranganathan contends that in this situation, though an
Order Nigi was made by the District Judge, it cannot be deemed to be
an Order Nisi, but an Order Absolute, for the reason that it is not con-
ditioned to take effect on a respondent, if any, or a specified person on
whom the Court has directed notice, showing cause. I do not think it
relevant to consider whether the District Judge, though he made an
Order Nisi, meant it to be an Order Absolute ; true, the application by
the petitioner was for an Order Absolute in the first instance, and an
officer of the Court had erroneously minuted it in the journal as an
application for an Order Nisi ; it may well be that the Judge was guided,
solely by this minute ; but nevertheless the order he made was in fact
an Order Nisi. The submission of Counsel for the Appellant should be
considered on the basis of this incontrcvertible fact. The answer to
his submission is that in such an application as this, any person who is
interested in the administration of the property of the deceased though
not notified specially has the right, and is entitled vo be heard in opposition
to the order (Section 533); for the Court is bound by the provision
of Section 532 to cause the Order Nisi to be advertised in the Gazette,
and twice in a local paper before the final hearing, whether a respondent
be named in the petition or not ; the choice of the paper lies with the
Court, which should in making the selection bear in mind that the
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purpose of the advertisement is to see that its Order Nisi reaches all persons
inieresied wn the adminisiralion of the deceased’s estate. It is hardly
necessary to add that even though a named respondent, and /or a persen
on whom the Court has directed service of Order Nisi does not show
cause, any person interested in the deceased’s estate isentitled to be heard
and have the Order Nisi discharged by rebutting the material allegations
in the petition : there is therefore a class of persons, who though not
served with the Order Nisi, are entitled to show cause and be heard in
opposition to the Order being made absolute : and if their objection
succeeds the Order Nisi, no doubt, will be discharged, but if it fuils it
must be made absolute. I am of the view that Mr. Ranganathan’s
submission on this question should be rejected.

The second submission is based on the fact that the petitioner had
omitted to state in her petition the heirs of the deceased, which is a
requirement of section 524 ; Mr. Ranganathan submits that this is an
absolute requirement, and the omission has resulted in a failure of
jurisdiction which renders all orders made by the Court after the petition
was filed of no legal consequence. The question therefore is whether
this requirement is directory or absolute : Is it a requirement so funda-
mental that it must be complied with ? The answer is to be found on a
consideration of the relevant provisions of the Code in order to ascertain
the real iatention of the legislature. To my mind the words ‘‘ to the
best of petitioner’s knowledge >’ which follow the words ‘‘ the heirs of
the deceased” in the section are alone sufficient to show that the
petitioner is not obliged to state the heirs of the deceased ; it is not
difficult to conceive of instances where the petitiorer is a stranger to
the family and has no personal knowledge as to who the heirs are : such
a person need not state the heirs. There is no provision that the heirs
shoald be male respoadents to the petition to have a Will proved, and
that the Order Nisi should be served on them. The Court has the
discretionary power to direct the Order Nisi to be served on particular
persons, but the choice need not be amongst the heirs alone : indeed,
the Court may despite the disclosure of heirs in the petition, direct that
the order be served on persons other than heirs who the Court considers
should be given an opportunity of objecting. The matter is entirely
one for the exercise of the Court’s discretion; where the power is
discretionary the requirement cannot be absolute but is directory.

No doubt the object of the requirement is to assist the Court to decide
whether it should notify the heirs of its Order Nisi: but the omission
to disclose does not render the Court powerless because it can make
inquiry and direct service on any person who it thinks should have
notice, and/or reach any person interested in the administration of the
deceased’s property by advertisement of the Order Nisi which is a
necessary step. My view is that the requirement is directory.

Appeal dismissed.



