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Control of Pricer (Miscellaneous Articles) Ordinance—Ordinance No. 39 of 
1939—Paragraph 5 -of the oriert made under eection 3—Failure of 
trader in  thread to exhibit notice setting out maximum price—Duty of 
prosecution to prove sale and not a mere exposure for sale.

. W h e r e  a  tr a d e r  in  th r e a d  ia  c h a r g e d  (o r  ( a i l in g  t o  e x h ib i t  in  a  c o n 
s p ic u o u s  p o s i t io n  a  n o t ic e  s e t t in g  o u t  th e  m a x im u m  c o n tr o l le d  p r ic e ,  
in  b r e a c h  o f  p a r a g r a p h  S o f  th e  o r d e r s  m a d e  b y  t h e  C o n tr o lle r  o f  P r i c e s  

- (M is c e lla n e o u s  A r t ic le s )  u n d e r  s e c t io n  3  o f  O r d in a n c e  N o .  3 9  o f  1 9 3 9 .  
i t  i s  n e c e s s a r y  fo r  t h e  p r o s e c u t io n  t o  p r o v e  a n  a c tu a l  s a le ,  a n d  n o t  a  m e r e  
e x p o s u r e  fo r  s a le ,  o f  t h e  sp e c if ie d  th r e a d .

^  P P E A L  from  a conv iction  by  the M agistrate o f  N egom bo.

M ackenzie Pereira  for  th e accused , appellant.

M . P. Spencer, C .C ., for  th e  Crow n, respondent.

Cur. adv. vult.

January 17, 1945. C a n n o n  J .—
X.

T he appellant w as su m m oned for, th at he, being a trader in thread, 
failed  to  exhib it in a consp icuou s p osition  a  notice  setting ou t the m a xim u m  
controlled  price o f  T eleph on e B ran d  Thread, in  breach  o f  C ondition  V . 
o f  th e Norders m ade under section  3 o f  O rdinance N o. 39 o f  1939 by  the 
C ontroller o f  P rices (M iscellaneou s A rticles).

T h e ev iden ce show s that th ere w ere 14 ba lls o f  such  thread in the show 
case in the ap pellan t’ s boutiqu e, and that there w as no m axim um  con 
trolled  price o f  th e thread  exh ib ited  in the boutique. T h e  M agistrate 
co n v ic te d 1 the appellant. H e  appeals on  th e ground that as n o  sale o f  
the thread took  p la ce  h e  w as n ot gu ilty  o f  any offence under paragraph V . 
w hich  has been, I  th ink, erroneously  described  as a "  cond ition  ”  in the 
sum m ons. B y  paragraph V . th e C ontroller d irects in the fo llow in g  
w ords— “  T h at any trader w h o  at any prem ises sells any thread o f  th e  
descrip tion  and grade specified  in the schedule hereto shall exh ib it in a 
consp icuou s position  a t th ose  prem ises a n otice  in w hich  th ere shall be  
set ou t th e  m axim u m  p rice  fixed by  this order in resp ect o f  that 
description  and grade ” .

I t  is n ot d isputed  th a t the thread in question  is o f  the description  a n d  
grade m entioned  in  the sch ed u le ; or that there was no sa le ; b u t it is 
con ten d ed  against th e  ap pellant th at the exposure o f  good s for  sale 
brou gh t h im  w ith in  th e  term s o f  the order.

O nly  one authority  has been  c ited  to  m e, nam ely , Pakiampillai v. 
M erry  *. In  th at case W ijeyew ard en e J . expressed  the opin ion  that 
it  w as n ot necessary for  th e  pu rp ose  o f  a prosecution  o f  th is nature to 
prove a  con tra ct o f  sale ' en forceab le  b y  action  ’ w ith in  the m eaning o f  
section  4  o f  th e Sale o f G oods O rdinance. T h at case, how ever, is

. * 44 N .L .S .  142.
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distinguishable fro m  th is . I n  th a t ca se  th ere w as a  tran sa ction  o f  sa le  
an d  in  th is  th ere  w as n o  su ch  tran saction  a t  all. I n  th a t ca se  th e  learned 
J u d g e  u n d ou bted ly  m ea n t to  say  th a t w here th ere  has been  w h a t pu r
p orted  to  b e  a  tran saction  o f  sa le, th en  w h eth er o r  n o t  i t  m ig h t p rove  
u ltim ately  to  b e  a  d e fe c tiv e  con tra ct , th is w ou ld  n o t a fie ct  th e v e n d o r 's  
liab ility  under th e O rdinance in  qu estion . T h at case  iB , th erefore , n o t  an 
authority  fo r  th e su bm ission  o f  th e  respon den t. F o r  th e  C row n  it  
has also b een  suggested  th a t th e  w ords in  paragraph  5 , “  A n y  trader w h o  
sells any  th read  ”  are w ords o f  d escrip tion  m ea n in g  any trader w h ose  
business in cludes th e  selling o f  th read  a n d  d o  n o t m ea n  th a t an  actu a l 
sale is requ ired . R e fe re n ce  t o  paras. 3 , 4  an d  6  o f  th e O rder sh ow s h o w 
ever, th a t th e draughtsm an  w as referring  to  th e  tran saction  o f  sa le n ot 
t o  th e  d escrip tion  o f  th e v en d or. P ara . 3  sta tes  th a t “  A n y  sale o f  any 
th re a d  sh all b e  d eem ed  " ,  &c. P ara . 4  says th at "  E v e ry  person  w h o  
sells  an y  thread  ”  shall g ive  a  re ce ip t fo r  th e am ou n t. P ara . 6  d irects  
th at "  every  trader w h o  has so ld  thread  ”  in  th e 3 m on th s p rior  t o  th e  date  
o f  th e order shall, &c.

A s regards th e argu m en t th at th e w ord  “  sells ”  in  para. 5 is m ea n t 
to  ca tch  u p  an  exp osu re  fo r  sale, o n e  m u st look  to  th e  ru les fo r  the 
in terpretation  o f  statu tes. B u t , first o f  all, a  re feren ce to  tw o  im p ortan t 
E n g lish  statutes m a y  b e  h elp fu l. T h e ir  ph raseology  in d icates th at th e 
legislature w as treating  the w ord  “  se lls  ”  as a  tran sa ction  q u ite  d istin ct 
from  exposu re fo r  sale. I n  th e  F o o d  an d  D ru gs A c t , 1938, section  1 (ii.), 
reads as fo l lo w s :— "  N o  person  shall sell, or  h ave  in h is  possession  for  
th e  purpose o f  sale, an y  fo o d  o r  drugs, &c ” . I n  th e  F ertilizers  and 
F eed in g  Stu ffs A c t , 1926, S ection  7 (i), reads “  A n y  person  w h o  sells or 
offers o r  exposes fo r  sale fo r  u se  as fo o d , & c., o r  h a s  in  h is p ossession , 
p a ck e d  and  prepared  fo r  sale fo r  su ch  use, & c .” . M a x w ell on  th e In te r 
p reta tion  o f  S tatu tes, com p en d iou sly  su m m arises th e p rin cip les ap p li
ca b le  t o  th is case. I n  th e  8 th  E d it io n  at page  231 appears th e  fo llow in g—  
"  W h ere  an en a ctm en t m a y  en tail p en a l con seq u en ces  n o v io len ce  m u st 
be done to  its  language t o  brin g  p e o p le  w ith in  it , b u t  r a tte r  care  m u st be  
taken th at n o  o n e  is  b rou g h t w ith in  it  w h o  is  n o t w ith in  its  exp ress 
language. T o  determ in e  th a t  a  ca se  is  w ith in  th e  in ten tion  o f  a sta tu te  
Its  language m u st authorise th e  C ou rt t o  say  so , b u t i t  is n o t ad m issib le  
to  carry  th e prin cip le  th at a case  w h ich  is w ith in  th e  m isch ie f o f  a statu te  
is  w ith in  its p rovision s so  far as t o  p u n ish  a  crim e  n o t  sp ecified  in  th e  
s ta tu te  beca u se  i t  is  o f  equ a l a trocity  o r  o f  a  k in dred  ch a ra cter  w ith  th ose  
-which are en um erated  " .

I  th ink  th e exposu re  o f  th is  th read  fo r  sa le  w as w ith in  th e  m isch ie f 
a im ed  a t b y  th is  order, b u t th e  ord er  d oes  n o t  sa y  so. F o r  th e  ab ove  
reasons I  am  u nable  to  read in to  th e  w ord  "  S e lls  ”  th e w ords ex p osed  
fo r  sale ” . T h e  ap pea l m u st b e  a llow ed  and  th e  co n v ic t io n  qu ash ed .

A ppeal allowed.


