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1942 P re s e n t: de K retser J.

In  the M atter o f the By -election for the Colombo N orth 
Electorate held on A p r il 26, 1941.

DR. R. S A R A V A N A M U T T U , Petitioner. 

v.

JO SEPH  DE S IL V A , Respondent.

S ta te  Council e lc tion — A g e n t  g u ilty  o f  co rru p t  and il lega l p ra c tice— R e p o r t  to  
G o v er n o r — F air w a rn in g  o f  th e  ch a rg es— O p p ortu n ity  to  b e  heard—  

R igh t to  ca ll ev id e n c e — C on clu sion  o f  tria l and certifica te— C ey lo n  
( S ta te  C ou n cil Elections) O rd ers  in  C ou n cil, 1931 and 1935, s. 79 (1 )  

and ( 2 ) .
Before an election Judge reports a person to the Governor tinder 

section 79 (1) (b) of the Ceylon (State Council) Order in Council he must 
have a fair warning of the charges and be given an opportunity of being 
heard.

Where an agent is reported, who has had an opportunity of defending 
himself at the trial, he is not entitled to call evidence but only to be 
heard.

Where a witness, who appeared only incidentally and against whom 
no direct charge had been made is reported, he must have fair warning 
of the charge and an opportunity of giving and calling evidence.

Whether a person had fair warning and opportunity would depend 
upon the facts of the particular case.

The Court would then complete the trial and certify its determination. 
and make a report.

TTTTS was a notice served on A . E. Goonesinha, a witness in  the 
above-mentioned election  petition, to show cause w h y he should 

not be reported under section 79 (2 ) o f the Ceylon (S tate Council E lections) 
Orders in Council, 1931 and 1935.
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C ounse l:

R. L . Pere ira , K .C . (w ith  him C. V. Rarucwake, U. A . Jayasundera, 
and V . F. Gooneratne ) ,  fo r A . E. Goonesinha.

U. A . Jayasundera, fo r A . J. S. Perera.

D odw ell Goonewardene, fo r Julian Fernando.

H. H. Basnayake, C.C., to r  A ttorney-General on notice.

C. S. B arr Kumarakulasingham, fo r petitioner.

March 18, 1942. de K retser J.—

Upon being called upon to show cause under A rtic le  79 (2) of the 
Order in Council, each o f the persons noticed desired to call witnesses in 
order to convince me that the decision I  had previously arrived at was 
erroneous. I  had previously caused notice to be given to them that I 
would not a llow  evidence which was intended to canvass m y findings in 
the absence o f authority to the contrary. The object o f this was to put 
them upon special inquiry. And in order to have further assistance I  also 
invoked the help o f the Attorney-General, on whose behalf Mr. Basnayake, 
Crown Counsel, appeared and gave valuable assistance, fo r which I am 
much indebted. ,

Counsel fo r the parties noticed relied entirely on the wording o f A rtic le 
79 (2 ), and Mr. Pereira  drew  m y attention to the fact that it was different 
from  the English Statute and expressly gave the parties noticed the right 
to g ive  evidence, a right which he did not propose to exercise. Crown 
Counsel relied on the wording o f Articles 78 and 79. Nobody had been able 
to find any authority d irectly in point and I  m yself have found none, 
though I made diligent search from  the time when the tria l o f the election 
petition was going on.

I  w ill consider the matter first on the lines taken by Counsel.

A rtic le  78 requires the judge to determine whether the election was void 
and to certify  such determination. . A rtic le  79 (1) requires him  also to 
report in w riting  to the Governor certain matters. Both Articles 
commence w ith  the words “  A t  the conclusion o f the tria l ” . The natural 
conclusion is that both the judgment and the report are contemporaneous 
and fo llow  im m ediately upon the conclusion of the trial, the trial being, as 
in the C iv il Procedure Code, something different from  the judgment. As 
fa r as I  have been able to gather, this is what happens in England and 
Dalton J. supports that v iew  in La tiff v. Saravanam uttu1, the Colombo 
North  Election Petition  o f 1931.

The next point to be noted is that the election judge determines whether 
the election was void  and his determination is final. Now, his determ i
nation may be based purely on corrupt or illega l practices committed by an 
agent of the candidate. I t  seems to fo llow  that his determination that an 
agent has committed an electoral offence is final also. It  would lead to 
the most awkward consequences if, after a candidate had been unseated, 
his agents w ere allowed to prove that no offence had been committed.

' 3 4  N . L . R . 3 6 9 .
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A  candidate m ay be g iven  relief, and an agent m ay sim ilarly seek re lie f 
and should be g iven  an opportunity o f asking fo r  relief. C row n Counsel 
contended that A rtic le  79 (2) was intended to secure that opportunity fo r  
the party noticed and no other.

I t  is strange that there should be no reported case. I t  cannot be 
that Hope springs eternal on ly in the breast o f the litigan t in  Ceylon, or 
that it  has never occurred to any person in England to exp lo it his opportu
nities to the fu llest possible extent. N o r can it  be that the absence o f 
cases is purely due to the fact that the common sense o f law yers in England 
made them realize that it Was fu tile  to expect a judge to reverse a decision 
w hich he has arrived at a fter anxious consideration and after the fu llest 
possible investigation. I t  must be due, in m y o'pinion, to some other 
reason, and Crown Counsel has g iven  a lik e ly  one.

A rtic le  79 (1) (a ) affects a candidate, and his agent w h ile A rtic le  79 (1) (b ) 
affects all persons found gu ilty  o f corrupt or illega l practices. I t  is true that 
“  all persons ”  may include both a candidate and his agent but a simple 
rule o f construction indicates that A rtic le  79 (1) (b ) refers to persons other 
than candidates or their agents. A  candidate and his agent are classed 
together fo r good reasons and it is scarcely necessary to go into the matter 
m ore fu lly. In  both classes o f cases the judge reports on w hat has been 
proved, and in A rtic le  79 (1 ) (b ) there is the fu rther emphasis that the proof 
should have been “  at the tria l ” . W ith  respect to the candidate or his 
agent the proof would necessarily be at the trial, so perhaps it  was unneces
sary to say so expressly, but in the la tter case all doubt is rem oved in the 
clearest terms. A  matter cannot be said to be proved  unless both sides 
have been heard. I  cannot conceive o f any Court reporting that a m atter 
has been proved unless it has heard the party affected by the report.

W hat then is the meaning o f A rtic le  79 (2) ? M r. P ere ira  contends that 
any person who is not a party is not before the Court and has no control 
over the proceedings, and that the provision was intended to bring him  
before the Court and put him in control o f his own defence. There is a 
germ  o f truth in this contention but w h ile  I  agree that it is intended to 
secure fa ir p lay fo r  the party affected, I  do not think it is founded on the 
technical ground that he was not a party to the election petition. I t  must 
be remembered that election petitions are sui generis and that every  
consideration that applies to proceedings between individuals does not 
apply to them. Reference to various aspects o f this m atter w ill be found 
in the fo llow ing cases :— the T ipperary  case l, the Ipsw ich Case ", the N o rth  
H eath Case 3, the N o rth  L ou th  C a s e Besides, A rtic le  79 (1 ) (a ) includes a 
candidate who m ay not be the petitioner.

B efore the tria l o f an election petition the charges are set out w ith  
particularity. W here agents are charged w ith  corrupt practices the 
candidate is prompted both by m otives o f self-interest and o f loya lty  to 
protect his agents, and agents are naturally interested not on ly in safe
guarding their own interests but also in prom oting the cause w hich they 
have espoused. They are not parties on the caption o f the record but they 
are parties named in the record. O ther persons gu ilty  o f corrupt practices 
m ay not be so v ita lly  interested and their allegiance m ay be doubtful.

1 3 O 'M  is H 23. 3 Ibid 186.
* 4 O' M  is H  70. 4 6 O’M  is H  112.
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In  section 38 o f 46 and 47 V iet, the Court is required to cause notice to 
be g iven  and, i f  the party noticed appears, to g ive him an opportunity o f 
being heard by him self and o f calling evidence. A  Bench of three judges 
decided that the expression “  being heard by him self ”  excluded the right 
o f Counsel to appear (R . v. M ansell Jones ') ,  but in spite o f this decision o f 
judges in England seem to have allowed Counsel to appear. It  m ay be 
that A rtic le  79 (2) is d ifferently worded in order to prevent the objection 
that Counsel m ay not be heard. But, fa r from  supporting the contention 
o f the persons noticed, the next words, in m y opinion, rather weaken it. 
The person noticed is allowed the opportunity o f g iv ing evidence. Now, 
no person who1 has given evidence already at the trial and who presumably 
has said all he had to say at that time w ill need to g ive evidence again. In  
the present case it was not intended to call the person noticed; such a 
proceeding would have been futile. Can then the law have provided fo r a 
proceeding which would be obviously fu tile ?

On a consideration, therefore, oh  the language used in the two articles, 
it seems to me that the position taken up by Crown Counsel is the correct 
one in the circumstances of this case. But at this stage, I  would not lim it 
the operation of. A rtic le  79 (2) to the claim ing o f relief, fo r circumstances 
may exist— such as w h en ' a respondent abandons his seat— which w ill 
require that the persons noticed should be allowed both to g ive evidence 
and to call evidence, going even further than the claim ing o f relief. 
Dalton J. said, in the case referred to, “  There would appear to be no 
uncertainty as to the practice fo llow ed  in England as set out in the cases 
to which the Acting Solicitor-General referred. There is no sugges
tion there that any further proceedings subsequent to judgment are 
denoted. The indications are all to the contrary . . . .  One must 
in fer that any person entitled to notice under section 38 duly received such 
notice before judgment. I t  must be noted however that the requirements 
o f our Order in Council in respect o f procedure do not go so fa r as section 
38 ” .

W h ile  not agreeing in every  respect w ith  Dalton J., I  think his opinion 
that in that particular case (which was also one that was hotly contested) 
no further proceedings w ere necessary was right. I  do not think he was. 
right when he said that no proceedings are taken in  England subsequent 
to judgment. The Cheltenham. Case 2 is an illustration o f proceedings 
being taken a fter judgment. So is the East D orse t. Case, referred to by 
him.

H aving now considered the terms o f  our Order in Council, I  turn fo r a 
moment to seek guidance from  the English law  upon which our Order in 
Council is modelled and which is expressly invoked in A rtic le  83 (4 ). In  
England the matter o f Elections was originally w ith in the sole jurisdiction 
o f the House o f Commons, and the present law  is the result o f many 
statutes, on which our Order in Council was modelled, not always w ith  
happy consequences. A fte r  1770, Select Committees o f the House decided 
upon the va lid ity  o f elections. Their decisions w ere often fo llow ed  by  
Election Courts, which never lost sight o f the fact that they w ere func
tioning in lieu  o f such Committees' In  the Ipsw ich Case w e  are told that 
the Committee gave no reasons for their decisions but the judges fe lt  that

. 1 23 Q.B.D. 29. 1 6 O'M is B  19i.

DE KRETSER J.—Dr. R. Saravanamuttu v. Joseph de Silva.



DE KRETSER J.—Dr. R. Saravanamuttu v. Joseph de Silva. 247

it  was desirable to state their reasons. In  1832 statutory provisions was 
made fo r  the appointment o f Commissioners to inquire into corrupt 
practices at elections. In  1868 statutory provisions was made fo r  the tria l 
o f election petitions by  one judge. Section 11 (13) required the judge to 
determ ine whether the election was vo id  and such determ ination was final. 
W e have taken over that provision. H e  was also to certify  fo rthw ith .

Section 11 (14) required the judge to report when the petition contained 
charges o f corrupt practices. This was to be in addition to the certificate 
and was to be made at the same tim e ” . These words throw  ligh t on the 
words “ at the conclusion o f the t r ia l "  in A rtic le  79 (1 ). There was a 
further report to be made whether corrupt practices actually prevailed, or 
there was reason to believe prevailed, extensively/

In  England the report is made to the Speaker and the House m ay take 
further proceedings thereon. For obvious reasons w e  have no such 
provision in Ceylon. N o r  have w e  the provision in. section 11 (15) fo r  a 
special report, nor that in section 11 (16) fo r  a case to be stated, nor that 
found in section 12 fo r  the reservation o f a case on a question o f la w  as to 
the admissibility o f evidence nor that in section 15 fo r  a Commission of 
Enquiry.

N ow , it must be noted in the first place that, w h ile  the election Judge 
was required to report, no provision was made fo r  notice to be g iven  to the 
persons affected. They would be persons w ho at the tr ia l had been found 
gu ilty o f corrupt practices. Section 45 provided that only a person found 
gu ilty  o f bribery in any proceeding a fter due notice could be disqualified.

M r. Justice Blackburn seems to have reported in  1889 that tw o persons 
had been bribed in the Bew dley E lections. The facts are not stated 
but one m ay in fer that he was reporting on a petition which made charges 
against the successful candidate or his agent. On a subsequent election 
when a scrutiny o f votes was being made Counsel contended that these tw o 
persons had been found gu ilty  in a proceeding and w ere  disqualified but 
M r. Justice Blackburn refused to entertain the objection, m ain ly on the 
ground that in a report.a Judge decided incidentally and his report did not 
amount to a conviction. H e appears to have construed the words “  in 
any proceeding ”  as “  in any crim inal proceeding ” . H e added that the 
provision fo r g iv in g  a person charged an opportunity was not satisfied 
unless he had fa ir warning o f the charge and was called upon to m eet it and 
therefore a witness called on the spur o f the moment could not properly  be 
dealt with. This is the Bew dley Case \ From  this, one m ay gather that 
before a person is disqualified he should have fa ir warning o f the charge^ 
and be g iven  an opportunity o f being heard. The question is w hat this 
amounts to : whether the procedure is as rig id  as in a crim inal case or m ay 
sometimes be purely form al.

The later A ct o f 1883 disqualified a person on report against him  by  the 
Election Judge. I t  was section 38 o f that A c t upon which our A rtic le  79 (2) 
seems to have been based. I t  applied not on ly to an E lection Court 
but to Election Commissioners too, w ho would not be acting upon charges 
carefu lly  fram ed as in an election tria l but inquiring into the report 
that corrupt and illega l practices extensive ly  prevailed.

1 1 O’M  & H  176.



Dalton J. thought section 38 went beyond our A rtic le  79 (2) but I  am 
unable to gather what exactly he had in mind. Read w ith the provision 
as to the report being made at the same time as the certificate it would 
seem that notice under section 38 must be given before the conclusion o f 
the trial.

Section 38 contemplates the case where the person is not before the 
Court. W hat happens i f  he is before the Court and has no cause to show ? 
Obviously no notice would then be necessary since the provision is for his 
benefit. Was it to prevent any quibble on this point that A rtic le  79 (2) did 
not provide for a notice but le ft it to the Court to g ive the party a sufficient 
opportunity ?

Section 60 o f the statute o f 1883 required the Election Court to report 
whether certificates o f indemnity had been granted or not to the persons 
reported. Certificates o f indemnity are granted in order to induce 
persons to g ive  truthful evidence on the petition even though it may 
incrim inate them, and the better opinion seems to have been that such 
certificates may be granted only when witnesses g ive evidence during the 
trial o f the petition and not on' the subsequent proceedings to show cause— 
vide the Cheltenham  Case.

Now, how did the Judges interpret the provisions o f section 38 ? There 
is no express decision on the point but w e get valuable insight into the 
practice which prevailed.

In  R. v. M ansell Jones', section 38 came in fo r consideration indirectly. 
I t  was a case relating to a Municipal Election and was tried under a 
different A ct by a Commissioner. In  the course of the hearing notice was 
served on one Giles and the question that arose was the right o f Giles to 
be heard by Counsel. They decided that he could be heard only by himself 
in person. In  the course o f his judgment, Pollock B. said— “  The person 
charged is not a party to any issue before the Court, and whether or not he 
has committed corrupt practices must be determined upon the evidence of 
other persons who must have been closely connected w ith  his conduct. It  
must first be established by the evidence o f others that he is a person 
against whom the charge is made. Then there comes a moment o f time 
at which the Commissioner has to determine whether or not to make a 
report against him. H e is summoned before the C o u rt; and, i f  he appears, 
the Court must g ive  him  an opportunity o f being heard ‘ by himself ’ ” . 
Those words pray be struck out entirely i f  the v iew  is adopted that he may 
be heard by Counsel or Solicitor. I  think they mean “ by h im se lf”  and 
nothing else. N o great danger results from  that construction. He is only 
in the position o f a man against whom  a b ill has been found by a grand 
jury. H e is entitled to insist that other proceedings shall be taken against 
him before he is made liable to the consequences which m ay fo llow  if  he 
is found to have been gu ilty o f corrupt practices.

The question is when that moment o f tim e comes. W e do not know at 
what point o f tim e in the hearing o f the petition notice was issued, but w e 
do know it was during the hearing. This man’s case came up again 
(23 Q.B.D. 273) ,  fo r at the conclusion o f the trial the Commissioner ordered 
his prosecution. The question then arose as to whether the Commissioner 
could take that step on the evidence already recorded or should record

'  23 Q .B .D . 29.
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evidence afresh. S ir R. E. Webster, Q.C., A.G., argued that it was absurd 
to suppose it  was the duty o f the Court to take evidence afresh. In  
the course o f his judgment, M anisty J. said— “  The facts o f  this case are 
that the Commissioner was holding his Court, and the usual proceedings 
w ere taken to bring persons before him who w ere charged w ith  corrupt 
practices . . . .  but before making his report it  was necessary that 
he should have evidence before him  satisfying him that the parties had 
been gu ilty  o f the charge, that is to say, that a prim a facie case had 
been made against them. ”  D id the learned Judge mean to say that it 
was usual to issue notices during the hearing or was he m erely  saying 
that the man had had notice w ithout paying attention to the stage at 
which he received it ? I t  would seem that G iles did not g iv e  evidence, 
fo r  the report alludes to his not appearing.

In  the East Dorset Case', which Dalton J. has by mistake called the East 
K e rry  Case,— evidence seemed to have been called fo r  the respondent, 
Captain Quest, and among the witnesses was Lad y  W im bom e, a ve ry  
active agent fo r  him. The tria l went on fo r  eight days in Court and 
evidence was also taken on commission. A t  the end o f the speech by 
Counsel fo r the respondent, who had intim ated that he intended to apply 
fo r  relie f, a discussion took place as to the form  o f notice required fo r  that 
purpose. On the next day, a fter Counsel fo r  the petitioner had addressed 
the Court, lengthy judgments w ere  g iven  on various points in the case and 
the conclusion was that the election must be declared vo id  and also that 
Lady  W im bom e should be reported but that she was entitled to a 
certificate o f indemnity. M r. Justice P ick ford  then said— “ M r. Foote, I  
think it is only a form ality  but i f  w e  have to report anybody w e  have to 
ask i f  they have any cause to show ” . M r. Foote rem inded the Court o f 
his application fo r  re lie f and was told  re lie f would not be granted, and 
Mr. Justice P ick ford  again said— “  W e  have fo rm ally  to ask Lad y  
W im bom e whether she has cause to show ” . Mr. Foote le ft it to the Court 
to act in such manner as it thought fit. H ere then w e have an instance o f 
a  contested case in which a fter judgm ent the m atter o f showing cause was 
taken up and dealt w ith  at once. The case was in 1910. The A c t o f 1883 
applied but no form al notice was served and the w hole m atter was treated 
as a form ality.

In  the Cheltenham  Case '  the w hole o f the evidence fo r  the 
petitioner was called and the respondent’s Counsel intim ated that he could 
not contest the seat on one point and a discussion ensued on various points. 
The question was whether it was w orth  going on w ith  the case and Counsel 
said he wished to answer the charges against different persons and the 
Court thought that such a course was possible but not usual. Counsel 
thought his client owed a duty to the persons charged and a h int was 
thrown out that the tim e fo r  that would come later. 'Counsel thinking o f 
the absence o f Counsel when cause was shown later pointed out that 
m atter and Mr. Justice Bucknill rem arked that the Court would never 
make the order a fter the proceedings are over  w ithout hearing the parties. 
M r. Justice Channell said— “  W e  shall have to hear anybody against whom  
there is a charge before w e  can report them. ”  Then fo llow ed  a discussion 

1 6 O 'M  & H 33. * 6 O 'M  <t- H 194.
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on the difference between calling a witness when the petition was still 
a live and only when he was showing cause, the Court intimating that in 
the latter case the stage o f granting indemnity was past.

Mr. Dickens contesting this position said— “  You cannot report till you 
have decided the case . . . .  Before he asks for his certificate 
something else must happen and he must be reported. You  have to ask 
him w hy he should notbe 'reported , and that raises an issue as to whether 
he has in fact committed an illegal act, and therefore that raises the 
question whether the petitioners have proved their case. ”  The Judge 
agreed that that would be the case if  the witnesses w ere not called on the 
petition and Mr. Dickens admitted the difficulty. F inally, the witnesses 
w ere called in spite 0f« protest from  Counsel for the petitioners who, 
however, assisted the Court by cross-examining the witnesses. Mr. Justice 
Bucknill said— “  It  seems to me that each particular case must be 
conducted according to the discretion o f the Court, to see that the matter 
is properly got at and properly threshed o u t” .

A fte r  judgm ent a witness was called upon to show cause and eventually 
he was not reported on a consideration o f the lega l effect of the evidence. 
In  the course o f his judgment Mr. Justice Channell explained the duty of 
the Court and its position where the - respondent abandons the seat 
before the case for the petitioner is com pletely heard' and also its position 
a fter the whole case has been heard (i.e., fo r the petitioner).

In  this case too the witness did not call fresh evidence. The charge 
against him was a m inor one and affected him  individually and not the 
result o f the election and was not specifically dealt w ith  in the judgment. 
W hen he was called upon he successfully argued that he had not acted 
“  corruptly ” .

In  quite a number o f the reported cases the respondent abandons the 
seat at an early stage and the question is often debated as to whether the 
tria l should proceed further. W hen it did it was upon the v iew  that the 
tria l did not affect individuals only but was o f public importance or 
because of- the duty laid upon the judges w ith  regard to the general report. 
V ide  the Ipsw ich ' Case', the N orth  Heath Case2.

Another point to remember is that in England the D irector o f Public 
Prosecutions is required to be present to be represented at the trial, but 
he does no more than .watch the proceedings ordinarily. There is no such 
requirement in Ceylon! In England, therefore, when Counsel for one o f the 
parties retired (and the Court could not compel him to rem ain) the Court 
m ight have some assistance from  the Public Prosecutor, but often Counsel 
obliged’ the Court by continuing to take part in the inquiry and in one case 
upon application by ‘the Public Prosecutor the Court assigned the 
petitioner’s Solicitor, who was acquainted w ith  the facts, to instruct the 
Public Prosecutor. In  Ceylon an Election Judge would be very  awkwardly 
placed if  he had to be satisfied w ith  the evidence o f witnesses, called after 
the pinch o f the case had been felt, about-whom he was quite ignorant, 
and whom  he could hardly cross-examine e ffectively  or w ith  severity 
w ithout doing some violence to his 'office. I t  would be unsatisfactory to 

.require the assistance o f the Attorney-General, fo r he would have to w ork  
up the case in order to be of.rea l assistance and would not then be in the 

1 4 O'M  dr H TO. 3 2 lb »l. 186.
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detached position in which he should be when considering whether a 
prosecution should fo llow  on the election Judge’s report. The petitioner’s 
Counsel m ight not appear to assist. In  fact, M r. P ere ira  intim ated that he 
would object i f  M r. Kumarakulasingham attempted to cross-examine his 
witnesses. Had the situation arisen the Court would probably have 
welcom ed the assistance o f Counsel fo r  the petitioner. I t  w ou ld be 
strange i f  the law  expected the Judge, who had heard witnesses and come 
to a decision, to reverse his finding on statements made ex  parte  by 
witnesses called subsequently. I t  would be stranger still in this case 
when I  am aware that each o f the persons charged was adequately 
represented.

Mr. Goonesinha made it  plain that he was m ain ly responsible fo r  the 
defence. For example, at page 716, he has said— “  I  took a good deal of 
interest in this case a fter it was filed. I  had to defend m yself. I  was 
fo llow ing  the case carefu lly. I  instructed m y  Proctor. M r. Razik  was 
not w ith  me when I  instructed m y Proctor. Mr. Joseph de S ilva  could 
not do even  that. M any charges w ere  leve lled  against me and I  had to 
defend m yself: I  was told they w ere  out fo r m y b lo o d ” (page 717)
Q .— You instructed your Proctor he was liv in g  on Dr. Saravanamuttu.

A .— That is so.
There are other passages in his evidence on the same lines.

Quite a number o f witnesses w ere  called to m eet each charge. I  cannot 
be lieve  that the Legislature provided fo r  fu tile  proceedings and I  believe 
all it  desired to see was that each person was fa ir ly  treated and did have 
an opportunity o f defending himself. The m atter resolves itse lf into a 
question o f fact in each case and, to repeat the w ords o f M r. Justice 
Bucknill, “  Each particular case must be conducted according to the 
discretion o f the Court, to see that the m atter is properly  got at and 
properly threshed out-”

W hen the presence o f the Attorney-General, was dispensed w ith  and the 
words "  at the t r ia l ”  introduced in A rtic le  79 (1 ) (b ) ,  did the Legislature 
rea lly  make a departure from  the English practice in v iew  o f the different 
conditions here and contemplate that a Judge w ou ld report only a fter a 
tria l during which the person reported would have an opportunity o f 
defending himself, i.e., did it exclude the cases w here a respondent would 
abandon his seat at the ve ry  outset or on ly a fter the tria l had proceeded to 
some extent? There is no obligation in Ceylon fo r  a Judge t o  continue 
the hearing in order to report whether corrupt or illega l practices prevailed 
extensively; he is not iacting inquisitorially. In  the un likely event o f a 
person charged not being called by the respondent the Court w ou ld surely 
desire to hear what that man had to say fo r himself. A rtic le  79 (2) 
m ere ly  brings that duty clearly  before the Judge:

I t  seems to me that there is reason to believe that separate proceedings 
are not contemplated in Ceylon, and whether one looks at the sections 
as they stand or the commonsense o f things or the practice in England the 
conclusion is that in the circumstances o f this case no further evidence o f 
any nature offered should be allowed.

Mr. Pere ira  fe lt  doubtful about the m atter but pressed me to state a 
case fo r a fu lle r Bench. The powers o f an election Judge must be 
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found w ith in  the Order in Council and there is no provision for stating a 
case. Even i f  there had been, I  do not think I  should state a case at 
this stage and in the circumstances o f this case.

Mr. Pere ira ’s next point was that the evidence did not disclose the 
offence o f undue influence in either case inasmuch as both John Singho and 
Simon Rodrigo had not been asked not to vote but only not to work for the 
respondent. I t  is unfortunate that this argument was not raised at the 
trial when it was assumed that i f  the evidence w ere accepted the charges 
would have been made o u t . The witnesses gave their evidence in 
Sinhalese and the meaning o f what they said was quite’ w e ll under
stood by respondent’s Counsel. But he m ay have overlooked the law  in 
the stress o f dealing w ith the facts. To begin w ith  it must be borne in 
mind that the Legislature throughout has been anxious to preserve the 
purity of elections and the free exercise o f the franchise. It contemplated 
the legitim ate use o f influence. When it defined Undue Influence it used 
the w idest possible language. Both John Singho and Simon Rodrigo w ere 
voters and had members o f their households or persons in the immediate 
neighbourhood who w ere like ly  to vote as they did. They w ere workers 
fo r the petitioner and one cannot c.onceive that they would work for him 
but not vote for him. Besides, the evidence is not m erely that Mr. Goone- 
sinha asked them not to w ork  for the petitioner but that he asked them to 
w ork  fo r the respondent. His threat was a direct result o f their refusal to 
act as requested. It  was not m erely a request that they should cease to 
w ork  fo r  the petitioner as they w ere entitled to do but that they should 
transfer their allegiance and that would include transferring their votes. 
The undue influence was therefore intended to prevent them exercising 
their franchise free ly  and on that ground alone the offence would be 
complete. But it rea lly  went further for the result was that others who 
would naturally fo llow  these men did not vote and this result was foreseen 
and intended. More, it was intended through the agency o f these men to 
secure voters for the respondent. That other incidents intervened does 
not affect the position, and when in fact these other incidents are connected 
w ith  Mr.Goonesinha’s conduct on this occasion they should the less affect this 
liab ility. It  was an abuse o f influence and therefore w ithin the purview 
o f the law. As pointed out in the Blackburn Case '— “ Whilst the strong- 
minded would be influenced against the intimidation, the weak- 
minded and earners, whether in the same employment or in others under 
like circumstances, would or m ight be deterred. That they might be 
deterred is sufficient . . . . I f  it is done w ith a v iew  to affect votes,
or in terfere wi'.h the free exercise of the franchise, it is w ithin the 
prohibition. ”

In my v iew  therefore the offences have been made out and a report w ill 
be sent accordingly.

It  is desirable to summarize m y conclusions. They are— (1) The Court 
must report all persons who have committed offences ; (2) Before a person 
is reported he must have a fa ir warning o f the charges and be given an 
opportunity of being heard ; (3) There m ay be persons who appeared 
on ly incidentally and against whom no direct charge had been made in
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the petition, which is concerned w ith  unseating the successful cand idate;
(4) A  witness had everyth ing to gain by speaking the truth fo r  a certifi

cate o f indemnity protected him  from  prosecution and he was g iven  that 
protection i f  he gave evidence at the tria l o f the election petition. H e 
had everyth ing to gain and so had the respondent by m eeting the 
charges at the trial itself fo r i f  he disproved them there would success to 
the respondent and the witness would not be disqualified or run the risk 
of p r o s e c u t io n (5) But i f  he failed, the Court had still to call upon him. 
It  did that a fter it had evidence that an offence had been committed ;
(6) In  fairness to him the Court would not decide and could not report 
until it was satisfied that he had had fa ir  w arn ing o f the charge and an 
opportunity o f g iv in g  evidence and o f calling evidence ; (7 ) W hether he had 
had that fa ir warning and that opportunity would depend on the facts o f 
each particular case. He m ight have had the opportunity o f g iv in g  
evidence and calling evidence, but not o f being heard. Then he should 
be h ea rd ; (8) The Court would then complete the tria l and certify  its 
determination and make a report. I  have only to add that I  much regret 
the delay that has occurred. I  say no m ore than that it is due to causes 
which eluded m y control.


