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J O N E S  v . A M A R A W E E R A .

274— M. C., Tangalla, 7,486.

P e t i t i o n  o f  appea l— M a n u a l  a c t  o f  lo d g in g  n ecessa ry— T ra n sm iss io n  by p o s t

ir reg u la r— C o m p u ta t io n  o f  t im e— C r im in a l  P r o c e d u r e  C o d e , s. 338 '
(C a p .  1 6 ).

I n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  s e c t i o n  3 3 8  o f  t h e  C r i m i n a l  P r o c e d u r e  

C o d e  a  p e t i t i o n  o f  a p p e a l  m u s t  h e  l o d g e d  i n  C o u r t  b y  t h e  a p p e l l a n t  o r  

s o m e  p e r s o n  a u t h o r i z e d  b y  h i m .

T h e  r e q u i r e m e n t s  c f  t h e  s e c t i o n  a r e  n o t  s a t i s f i e d  b y  t h e  t r a n s m i s s i o n  

o f  t h e  p e t i t i o n  b y  p o s t .

Q u e e n  v . H e ra t  (2  C . L .  R . 118 ) f o l l o w e d .

T h e  c o m p u t a t i o n  o f  t i m e  w i t h i n  w h i c h  a n  a p p e a l  s h o u l d  b e  p r e f e r r e d  

m u s t  b e  m a d e  f r o m  t h e  d a t e  o n  w h i c h  t h e  c o n v i c t i o n  a n d  s e n t e n c e  w e r e  

r e c o r d e d  a n d  n o t  f r o n r t h e  d a t e  o n  w h i c h  t h e  r e a s o n s  f o r  t h e  d e c i s i o n  w e r e  

g i v e n .

T h e  K in g  v .  d e  S i lv a  (3  C . W .  R . 235 ) f o l l o w e d .

P P E A L  from  a conviction by  the M agistrate o f Tangalla.

L. A . R ajapakse, for accused, appellant.

D. Jansze, C.C., fo r complainant, respondent.
Cur. adv. vu lt.

July 21, 1939. S o e r t s z  A.C.J.—
T

C row n  Counsel invites m y attention to a note m ade by  the M agistrate  
that the petition of appeal w as not “ correctly tendered under section 338. 
It has been sent to the Chief C le rk  of this Court by  registered  
post . . . . ”. C row n  Counsel also submits that the appeal is out 
o f time.

In  regard  to the first question, there is the case of T he Q u een  v . H e r a t1 
in which Burnside C.J. held a petition of appeal is not “ lodged ” unless 
there is “ a m anual act of lodging ” and that fo rw ard in g  a petition of 
appeal by post to the Judge o f the Court although it m ight be “ a conve­
nient practice ”, “ does not satisfy, the strict requirem ents of the Code ”. 
The Code referred  to in Burnside C.J.’s judgm ent is O rdinance No . 3 
of 1883. But that does not affect the question because in our Code  
too the w ord  used is “ lodged ”. It says “ a party  m ay pre fer an  
appeal . . . .  by  lodging w ith in  ten days w ith  such
M agistrate’s Court . . . .  a petition o f appeal addressed to the 
Suprem e Court................... ” .

I  can see no good reason fo r  departing from  this interpretation which,
I  understand, has been fo llow ed  by  the A ttorney-G eneral in appeals  
taken by  him  since the date o f that judgm ent. In  m y v iew  although it is 
possible to give the w ord  “ lodge ” a m eaning which w ill  include a deposit 
m ade through the post, in the context o f section 338, I  feel inclined to 
agree that “ a m anual act of lodging ” appears -to have been in  contem­
plation.- I  would, therefore, fo llow  the ru ling I  have referred  to and hold

1 (1892) 2 C. L . R . U S .
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that the petition of appeal w as not properly lodged. There should, I  
think, be some personal contact between an officer of the Court and the 
party  lodging the petition, that is to say, the appellant himself or a party  
w h o  is his law fu lly  authorized agent, to vouch for the fact that the 
petition is the petition of the appellant. It is true that in this case the 
petition o f appeal purports to be signed by  the appellant’s proctor, but 
it cannot be assumed that in every case, the officer of the Court w ill know  
that the signature on the petition is the signature of the party whose 
signature it purports to be.

In  my opinion, the second point too is entitled to succeed. Admittedly, 
verdict w as entered and sentence passed on M arch 10, 1939. The petition 
o f appeal although dated M arch 21, w as not received in the Magistrate’s 
Court till M arch  22, so that it is two days late, and not one day late as  
C row n  Counsel submitted. M r. Rajapakse however contends that the 
statement of reasons which, he submits, constitute, the .“ .judgment ” w as  
hot' given till M arch  13. This point too is covered by authority. In  
T h e K in g  v. de S ilv a 1 Ennis J. held that the computation of time within  
which an appeal should be preferred must be made from  the date on 
w hich  the conviction and sentence w ere recprded and not from  the date 
on which the reasons for the decision w ere given. Ennis J. in so holding 
fo llow ed  an earlier decision of his to which I might refer ( K ersh aw  v. 
R od rigo and oth ers  “) .  I w ou ld  fo llow  these rulings and I hold that the 
appeal is out of time even if, as stated, reasons for the decision w ere given  
on M arch 13. But the record shows that these reasons w ere given on 
M arch  10, and I can entertain no affidavit to contradict that fact.

F inally, M r. Rajapakse asked me to deal w ith  this case in revision. I 
have exam ined the evidence and have come to the conclusion that a clear 
case w as  established and that the accused has been treated w ith  great 

leniency.

I  reject the appeal and refuse the application for revision.

A p p ea l rejec ted . 1

1 (1916) 3 C. ir. it. 235. * (1916) 3 C. ir. it. 44.


