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1936 Present: Abrahams C.J. 

S I L V A v. LOW-COUNTRY P R O D U C T S ASSOCIATION. 

95—C. R. Colombo, 20,041-. 

Action against unincorporated association—Application to serve summons on 
Secretary as ^representative—Date of action—Prescription—Civil Pro­
cedure Code, s. 16. 
Where an action was instituted against an unincorporated association 

on March 15, 1936, and the plaintiff moved on May 20, 1936, to serve 
summons on the Secretary of the Association on behalf of the members 
and to give notice of action to all parties by advertisement in a public 
newspaper. 

'feld, the action may be deemed to have been instituted on May 20, 
1936. 

P P E A L from an order of the Commiss ioner of Requests , Colombo. 

Colvin R. de Silva, for plaintiff, appellant. 

N o appearance for defendant, respondent. 
Cur. adv. vult. 
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A u g u s t 5 ,1936. ABRAHAMS C.J.— 
This is an appeal against the j u d g m e n t of the Commiss ioner of R e q u e s t s 

w h o dismissed t h e action of the plaintiff on the g r o u n d that it w a s 
prescribed. T h e respondent is not represented . 

These are the facts. T h e plaintiff-appellant w h o w a s carrying on 
bus iness under the n a m e of " L u x m a n Press " suppl ied goods to the L o w -
Country Products Associat ion w h i c h is a b o d y c o m p o s e d of a n u m b e r of 
persons . It is unincorporated. Under the impress ion that the Assoc ia ­
tion w a s a body corporate, the plaintiff-appellant filed a p la int in w h i c h 
h e described t h e de fendant as a d u l y incorporated C o m p a n y h a v i n g i t s 
registered office at N o . 54, K e y z e r street , Colombo. T h e plaint w a s filed 
on March 13, 1936. O n Apri l 7, the Commiss ioner of R e q u e s t s noted in 
t h e journal that s u m m o n s w a s served b y de l ivery to Mr. W a c e d e N ie se , 
w h o is presumably the Secre tary of the Assoc iat ion, and t h e note goes on, 
" T h e Low-Country Products Assoc iat ion is not a legal person. It 
consists of severa l members . T h e plaintiff should m a k e appl icat ion 
under sect ion 16, C. P. C , to h a v e one or m o r e person or persons appointed 
to represent the Associat ion." T h e facts are correct ly stated and t h e 
direct ion of the J u d g e w a s a proper one in v i e w of t h e sect ion above 
quoted , w h i c h reads as fo l lows : — 

" 16. W h e r e there are n u m e r o u s part ies h a v i n g a c o m m o n interest 
in bringing or defending an action, o n e or m o r e of such part ies m a y , 
w i t h the permiss ion of the Court, sue or be sued, or m a y de fend in s u c h 
an action on behalf of all part ies so interested. But t h e Court shal l in 
such case give , at the e x p e n s e of the party app ly ing so to sue or defend, 
not ice of the inst i tut ion of the act ion to all such parties , e i ther b y 
personal service or (if from the n u m b e r of part ies or any other cause 
such service is not reasonably pract icable ) , t h e n by publ ic advert i se ­
m e n t , as the Court in each case m a y direct." 

O n M a y 20, 1936, the journal s tates that the plaintiff's proctor m o v e d 
t o serve s u m m o n s on the Secretary of the Assoc iat ion as and on behalf of 
the several m e m b e r s of the said Assoc iat ion . H e also m o v e d that h e b e 
a l l o w e d to g ive not ice of this act ion to all such part ies b y adver t i s ing in 
the "'Ceylon Independent" . T h e Commiss ioner of Reques t s d irected 
that the usual not ice should be inserted in the " Cey lon I n d e p e n d e n t " , 
returnable on J u n e 8.v O n J u l y 2 t h e journal en try s tates t h a t t h e 
proctor for the plaintiff m o v e d to issue the usua l not ice in the C e y l o n 
Independent and this w a s a l lowed for J u l y 20. It is not s tated in the 
journa l that the direct ions g i v e n on M a y 20 w e r e compl i ed w i t h , and on 
J u n e 8 there is an entry, "Ca l l case, N o appearance. N o order" . This 
i s someth ing w h i c h I a m unable to understand. 

P r e s u m a b l y in compl iance w i t h the d irect ions of J u l y 2 a not ice w a s 
i s sued on the 10th of that m o n t h to the effect that in the case of Baniel 
SUva v. Wace de Niese, the proposed representat ive of the L o w - C o u n t r y 
Products Associat ion, Ban ie l S i lva had appl ied to the Court of R e q u e s t s 
t o appoint the above-named W a c e de N i e s e as representat ive of the said 
Low-Country Products Associat ion, in an act ion for the recovery of 
Rs. 123.38, and that the appl icat ion w o u l d be granted un les s sufficient 
cause is s h o w n to the contrary o n or before J u l y 20, 1936. On J u l y 20 
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the case w a s cal led and s u m m o n s w a s ordered for September 9. S u m m o n s 
w a s served on Mr. Wace de N i e s e on September 9. The case w a s finally 
tried on D e c e m b e r 1. A t the trial the fo l lowing w e r e the issues : — 

(1) Is the act ion properly const i tuted ? 
(2) If not, can the plaintiff mainta in this act ion ? 
(3) Is the plaintiff's c laim, if any, prescribed as w h e n Mr. Wace d e 

Niese w a s appointed on J u l y 20 ? 

The advocate for the plaintiff admit ted that if the action w a s not 
considered to be filed until J u l y 20, then the c la im m u s t b e prescribed. 

T h e learned Commiss ioner of Requests said the plea of prescription 
m u s t prevai l . The action m u s t be taken to h a v e been brought against 
t h e Associat ion properly const i tuted on J u l y 20 w h e n Mr. Wace de N i e s e 
was appointed the representat ive of the Associat ion and m a d e a defendant , 
and that unt i l such date t h e action w a s . not properly const i tuted and 
therefore could not be said to h a v e been filed against the defendant. H e 
dismissed the" action w i t h costs. L e a v e to appeal w a s granted. 

It is n o w argued on behalf of the appel lant that tHis judgment w a s 
w r o n g because the real test is. w h e n w a s the action instituted, as section 16 
of the Civil Procedure Code required that not ice of the inst i tut ion of t h e 
action must be g iven , not not ice of the intended institution of the action. 
N o w there is ample authority that an act ion must be deemed to h a v e 
been inst i tuted on the date that the plaint is handed in. S e e for instance 
Mango Nona v. Menis A p p u ' . 'On M a y 20, as I have said, it w a s moved 
on behalf of the plaintiff that s u m m o n s should be served on the Secretary 
of the Associat ion, and the usual not ice to interested parties w a s directed 
to be issued b y the Court. N o w at that point the proper course for the 
plaintiff w o u l d h a v e been to get the plaint amended, but it must not b e 
pressed against h i m that h e did not comply w i t h this technical i ty . In the 
Court of Requests one must consider the intent ion of the parties, and it i s 
obvious that at that s tage the plaintiff's. proctor w a s intending to comply 
w i t h sect ion 16 and I th ink h e m u s t be taken to h a v e done so, and the 
plaintiff ought to be regarded as be ing in the same posit ion as he w o u l d 
h a v e b e e n if the plaint had b e e n amended and if the action had been 
s t y l e d as be ing inst i tuted against Mr. Wace de Niese as the proposed 
representat ive of the Low-Country Products Associat ion. 

I a m of the opinion that an action can be said to be properly inst i tuted 
against one m e m b e r of an incorporated body in a representat ive capacity 
if the -plaint is so drawn and filed, and it only remains to get t h e 
permiss ion of the Court to sue h im, that is to say, to proceed w i t h the 
act ion against h i m . If that v i e w is not correct, unfortunate consequences 
m i g h t fo l low for w h i c h a plaintiff could in no w a y be he ld responsible. 
There is no statutory obl igation on the Court to issue not ice of the insti­
tut ion of the act ion w i t h i n any g iven period. There is certainly n o 
statutory obl igat ion on the newspapers to w h i c h t h e not ice is sent t o 
p u b l i s h it w i t h i n any g i v e n period, and, finally, there is no s tatutory 
obl igat ion on the part of the Court to order that cause should b e s h o w n 
w i t h i n any g i v e n period against the application to be a l lowed to sue. It 
i s mani fes t that through delay in the s tages contemplated above, t ime 
might run fatal ly against a plaintiff. N o authority in our Courts has 

> 31 .v. L. R. 218. 
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b e e n c i ted to m e in aid of t h e propos i t ion that a n act ion has b e e n ins t i tu­
t e d against a person in a representat ive capaci ty w i t h i n t h e m e a n i n g of 
s ec t ion 16 of the Civi l Procedure Code w h e n the p la int i s filed against h i m 
a n d not w h e n permiss ion is g i v e n to sue h i m . I h a v e b e e n u n a b l e t o 
d i scover for myse l f a n y such local authori ty . H o w e v e r , t h e case of 
Fernandez v. Rodrigues1, dec ided u p o n sec t ion 30 of t h e Indian Civi l 
P r o c e d u r e Code of 1882, the word ing of w h i c h is the s a m e as sect ion 16 
o f the Cey lon Civi l P r o c e d u r e Code, i s d irect ly in point. In that case a 
Fu l l B e n c h of t h e B o m b a y H i g h Court dec ided that the permiss ion of 
the Court required b y that sect ion m a y be g i v e n s u b s e q u e n t l y t o filing 
the suit . 

It fo l lows t h e n that the act ion in this case w a s ins t i tuted at t h e l a t e s t 
o n M a y 20, 1936. Counsel for t h e appel lant d r a w s m y a t tent ion to t h e 
c a s e of Velupillai v. The Chairman, Urban District Council, Jaffna', and 
s u b m i t s that on the s t rength of that case t h e act ion w a s rea l ly proper ly 
ins t i tuted on March 13, the date w h e n t h e p la int w a s filed because a l though 
t h e de fendant w a s said to be the L o w - C o u n t r y P r o d u c t s Assoc iat ion , a n 
incorporated company , it w a s t h e in tent ion of t h e plaintiff t o sue t h e 
Assoc iat ion w h e t h e r it w a s a legal person or a b o d y of indiv iduals , and the 
construct ive a m e n d m e n t of t h e p la int o n M a y 20 re la ted back to t h e 
date of the original p la in t—see L u c i h a m y v. Hamidu'. 

In v i e w of w h a t I h a v e sa id above , that is to say, that t h e act ion could 
b e taken to h a v e b e e n ins t i tuted o n M a y 20 w h i c h is sufficient for t h e 
p la int i f f s purpose, i t i s no t necessary for m e to dec ide w h e t h e r -this 
submiss ion is founded o n a correct in ference or on a m e r e conjecture . 

T h e appeal is a l l o w e d w i t h costs and t h e case is r e m i t t e d t o t h e Court 
of Reques t s to b e disposed of o n its meri t s . 

Appeal allowed. 


