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1945  P resen t: K eu n em a n , W ijey ew a rd en e  an d  Ja yetilek e  J J .

T H E  K IN G  -ti. N A V A R A T N A M .

8— M . C. Mallakam, 26,492.

Right of judge to recharge jury—Jury divided 4 to 3—Judge directs jury on a 
matter relevant—Criminal Procedure Code s. 248 (2).
Where a jury is divided 4 to 3, the Judge is entitled to recharge the 

jury on a specific matter which he thinks relevant in order to clear their 
minds and enable them to arrive at a proper verdict.

The King v. Rajakaruna 1 followed.

A P P E A L  against a  co n v ic t io n  b y  a  Ju d g e  and ju ry  before  the 
N orthern  C ircuit.

M . M . Kumarakulasingham  fo r  a ccu sed , ap pellant.

E . H . T. Gunasekem , C .C ., fo r  th e  C row n.

M arch  28, 1945. K eunem an  J .—

T h e  ap peal in  th is  ca se  arises under th e  fo llow in g  circu m stan ces . 
A fte r  f i e  charge b y  th e  T ria l Ju d g e , th e  ju ry  retired  an d  returned  a fter 
a n  in terval. T h e  C lerk  o f  A ssize  then  asked  th e  F orem an  w h eth er she. 
ju ry  w as unanim ous. T h e  F orem a n  rep lied  in  th e n egative , and added 
in  rep ly  to  a fu rth er qu estion  th at th e  ju ry  w ere d iv id ed  4  to  3. T he 
T ria l Ju d ge  th en  asked th e  Ju ry— "  I s  th ere an yth ing  on  w h ich  I  can  be 
o f  assistance to  y o u ?  ”  T h e  F orem an  m en tion ed  on e m atter  and the

1 42 N. L. R. 337.
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Trial Ju d g e  explained th e fa cts  relating to  th at m atter and pointed o u t 
the burden  th at rested  o n  the Crow n.

T h e record then  runs as fo llow s : —

“  Forem an .— W ill y o u  g ive us further tim e to  consider ?

“  Court.— V ery good , do s o .”

T h e ju ry  do not appear to  have • retired at this point, but probably- 
consu lted  am ong them selves. T herea fter the record runs—

“  Forem an: W e  are agreed upon the verd ict. "W e th ink the identity  
o f  th e  accused  is n ot proved  beyon d  any reasonable doubt, as th e story  
‘ M ove  aw ay ’ looks artifical. B esid es these w itnesses belong to  the 
sam e group. So it creates som e dou bt in our m in d s .”

A t th is stage the F orem an  h an ded  over to  the Trial Ju d ge  a pap er 
m arked  X  in  a lm ost the sam e term s as his statem ent. T h is the Judge 
read and handed over to  the C lerk o f  Assize.

T he record  goes on—

”  Court: T h e d ou bt m u st be a reasonable one. I t  shou ld  not be a 
fan cifu l doubt, it shou ld  be  a doubt w hich  w ould m ake you  hesitate 
to  act, and say y ou  are n ot satisfied. I t  m u st be a real doubt, such a 
d ou bt w hich  m igh t occu r  b efore  you  com e  to an im portant decision. 
D o  y o u  w ish  to  d iscuss it any further ? ”

T h e record does n ot show  th at the jury  retired thereafter, bu t it  is 
likely  that they  consu lted  together. L ater, in  reply  to  the questions 
p u t by  the C lerk o f  A ssize, the F orem an  said that the jury  w as unanim ous, 
and th at th e accused  w as guilty  o f  voluntarily  causing hurt w ith  a 
dangerous w eapon under grave and sudden provocation .

I t  w as argued fo r  the appellant th at there w ere three verd icts  in the 
case— (1) w h en  the F orem an  said the jury  were divided 4 to  3, 
(2) w hen  the F orem an  said "  W e  are agreed upon our verd ict. W e  think 
th e iden tity  o f  the accused  is n ot p roved  beyon d  reasonable dou bt ” , & c ., 
and (3) w hen  the verd ict o f  guilty  o f grevious hurt under grave and 
sudden provocation  w as entered. I t  w as a lso  con tended  that th e T rial 
Judge had n o  pow er to  address th e  jury  again, m ore particu larly  after (2). 
I t  w as urged th at a ll th ese  w ere irregularities w hich  v itia ted  the 
con v iction  that w as finally entered.

(1) T h e  argum ent th at th e statem ent by  the F orem an  that the jury  
w as d iv ided  ■ fou r to  three am ounted  to  a verd ict w as n ot p u t forw ard 
w ith  any zest, an d  it  is  obv iou s th at th is can not in any sense b e  regarded 
as a  verd ict in  v iew  o f  section  223 (2) o f  the C rim inal P rocedu re C ode w hich 
runs as fo llow s : — “  T h e  verd ict returned shall be unanim ous or by  a 
m a jority  o f  n ot less than  five to  tw o  ” .

C ou nsel qu ite  properly  abandoned th is argum ent very early.

(2) T h e  statem en t b y  th e  F orem an — "  W e  are agreed upon a v erd ict ” , 
& c., is  c la im ed  as the return  o f  a  verd ict o f  n ot guilty . W e  d o  n ot 
agree w ith  th is con ten tion . U n d er section  247 (3) and (4) the procedure 
w hereby a  v erd ict is g iven  is se t ou t. T h e R egistrar o r  C lerk o f  A ssize
asks__ "  D o ' you  find  th e  accused  person  (nam ing h im ) guilty  o r  not
guilty  o f  th e  offence (nam ing it) w ith  w hich  h e is  charged  ” . I t  is upon
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ib is  th at the F orem a n  states w hat is  th e  v erd ict o f  the ju ry . N ow  in  
th e  presen t case  th e  ju ry  w ere originally  d iv id ed  f o u r 't o  three, an d  s in ce  . 
their return  th ey  h a d  n o t  b een  asJsed w h eth er th ey  w ere unanim ous and  
i f  n o t h ow  they  w ere d iv id ed . I t  is  u rged  th at the F o re m a n ’s statem en t 
“  W e  are agreed u p on  ou r v erd ict ”  m u st m ea n  th at th ey  w ere unanim ous. 
T h is v iew  is probab le  b u t w e d o  n ot th ink  it  is th e on ly  v iew  th at ca n  be 

tok en . N ex t th e  F orem a n  m ade n o  p ron ou n cem en t on  th e  v ita lly  
im p ortan t qu estion  as to  w hether the a ccu sed  w as g u ilty  o r  n o t  gu ilty , 
A nd th at is w hat th e v erd ict shou ld  con ta in . I t  m a y  be argued th at a  
verd ict o f  n o t gu ilty  sh ou ld  fo llow  on  w h a t th e  F orem an  said, bu t th at 
is  not th e sam e th ing as g iv in g  a  v erd ict. A s w e understand th e  m atter, 
th e F orem an  w as try ing  to  expla in  to  th e J u d g e  the v iew  the ju ry  had  
reached  at th a t p o in t on  th e  fa c ts . I n  reality  h e w as explain ing to  the 
Ju d g e  h ow  the m in d s  o f  th e ju ry  w ere  w orking. I t  w a s u tterly  u n ­
necessary  to  d o  so , and alth ough  th e co m m o n  sense o f  th e ordinary  
juror is and  can  b e  re lied  upon  by  ou r C ourts h e  is n o t  a lw ays th e person  
best qualified  to  explain  th e  log ica l processes by  w h ich  h is  m in d  w orks, 
and still less h ow  th e  m in d s o f  all th e ju rors w ork. W e  th ink  the J u d g e  
regarded th is statem en t in  th at ligh t, and  to  assist the ju ry  h e exp la ined  
further to  th em  w hat w as m ea n t b y  “  reasonable d ou b t ” , a  p o in t o f  
w hich  th ey  m a y  n ot h ave  h ad  a c lear  reco llection  at th a t stage. W ith  
that exp lan ation  before  th em  th e ju ry  ca m e  to  a con clu sion  .w h ich  
certa in ly  appears to  b e  d ifferent from  th e  con clu sion  th ey  en terta ined  a 
little  earlier.

In  the Kin j  v . Rajnkamna 1 it w as h e ld  th at w h en  th e  ju ry  w ere 
d iv id ed  fou r to  three th e J u d g e  w as en titled  to  recharge th e ju ry  n ot on ly  
o n  th e  law  b u t also on  th e  fa cts , a lth ough  there w as n o sp ecia l provision  
in our C ode to  th at e ffect . A  passage fro m  th e ju d g m en t in H am id Ali 
v . Em peror 2 w as q u oted  w ith  approval.

" I t  he (th e J u d g e  try in g  th e case) th ou gh t it fairer and clearer and 
sim pler to  recharge th e ju ry  on  certa in  sp ecific  p o in ts  and to  tell th em  to  
g o  and g et their heads c lear  on  th e  su b je ct , there is n oth ing  in  th e  C ode 
against it ” .

I n  our op in ion  th e T ria l J u d g e  in  th is case w as en titled  t o  recharge the 
ju ry  on  the sp ecific  m a tter  w h ich  h e th ou gh t re leva n t in order to  clear 
their heads and en ab le  th em  to  arrive  a t a proper v erd ict. N o  d ou bt th is 
lig h t shou ld  be w isely  and sparingly  u s?d , bu t w e d o  n ot th ink  th at in  the 
presen t case ob je ct ion  can  b e  taken  t o  th e recharge.

W e  m a y  add th a t, under ou r C od e  th e  sp ecific  r igh t is reserved to  th e  
J u d g e , if h e  d oes  n o t ap prove  o f  a  v erd ict returned , to  d irect th e  ju ry  to  
reconsider th eir  verd ict, and th e  v erd ict  g iven  a fter  6ueh reconsideration  
m u st be  d eem ed  to  b e  th e true v erd ict— see  section  248 (2). In  v iew  o f  
th is  it  is  d ifficu lt to  see w h y  th e r igh t sh ou ld  b e  den ied  to  th e  Ju d ge  to  
assist th e ju ry  in  any  m a tter  a t an y  stage be fore  the actu al v e rd ict  is 
returned, if  in th e op in ion  o f  th e  J u d g e  c ircu m stan ces h a v e  arisen w h ich  
in d icate  th at su ch  assistance is essentia l.

T h e  ap peal fa ils and  is d ism issed . T h e  ap p lication  for  reduction  o f  the 
sen ten ce  is also dism issed.

A ppeal dismissed.

1 42 N. L. 7?. 337. *-4.7. 7?., 1930, Calcutta 320.


