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1943 P re s e n t: W ijeyewardene J.

MOHAMED, Appellant, and  NUW ARA ELIYA  
POLICE, Respondent.

188-189—M. C. N uw ara Eliya, 6,102.
C o n tro l o f  P r ic e s  R e g u la tio n  6— C h arge o f  re fu sa l to  s e l l  b ee f— re se rv e d  

fo r  re g u la r  cu sto m ers— V alid  d efen ce— C o n tro l o f P r ic e s  O rd in an ce, s . 4  (3 ) .  
W h ere  th e  first accused  w h o  w a s  a  sa lesm an  and th e  second  accused , 

th e  m anager o f  a  firm  w h ic h  ra n  a m ea t sta ll, w e r e  charged  w ith  refu sin g  to  
s e l l  b e e f  in  con tra v en tio n  o f  th e  C ontrol o f  P r ices  reg u la tio n  6 and w h ere  
th e  d efen ce  o f  th e  accu sed  w a s th a t th e  b e e f  foun d  i n . th e  sta ll w a s  
req u ired  to  b e  su p p lied  to  reg istered  custom ers,—

H eld , th a t th e  p le a  w a s a  v a lid  d efen ce  to  th e  charge.
H eld , fu r th e r ,  th a t  th e  second  accused  w a s  n o t lia b le  in  th e  absence  

o f  p roof th a t th e  em p lo y er  o f  th e  first accused  w a s  ou t o f th e  Island.

^  PPEAL from  a conviction of the M agistrate of Nuwara Eliya.

E, F. N. G ratiaen  for accused, appellant.
G. E '.C hitty , C.C., for Crown, respondent.

Cur. adv. vu lt.
A pril 16, 1943. W ijeyewardene J.—

The first accused is a salesm an and th e second accused, the Manager, 
of th e firm of. Abram  Saibo & Co., w ho run a m eat stall at Nuwara Eliya. 
On October 15, 1952, one Mr. M. P. Gunawardene, a D istrict Inspector 
of th e Telegraph Departm ent w en t to  th e m eat sta ll and asked for 7 
pounds of beef. H e m ade a tender of Rs. 2.45 w hich w as th e value of 
the beef at the m axim um  retail price ruling on that day. Though there 
w as ,a large quantity of beef in  the stall, the first accused said in  Tamil 
“ No 'beef, cannot g iv e ”. Mr- Gunawardene com plained to th e Police  
and the Police constable w ho w en t to the stall im m ediately afterwards 
found there 977 pounds of beef. The first accused told the constable 
w hen he w as w eigh ing the beef that a ll that quantity of beef had been  
set apart to m eet “ the orders of regular customers w hich had to be 
ex ecu ted ”. The constable w as shown the lists of custom ers w hose 
orders, am ounted to 886 | lb. for October 15 and 319 pounds for October 
16; The constable has stated in  h is evidence that h e “ verified and 
fpund the orders to be correct ”. The evidence led  in the case Shows 
that, in  th e absence of very  special circum stances, cattle w ere slaughtered  
in  Nuwara E liya only on Mondays and Thursdays and that therefore 
Abram Saibo & Co. had to reserve a part of the beef received on October 
15, to m eet the orders for October 16 w hich  w as a Friday. It m ay be  
added that' Mr. G unawardene w ho ' has had considerable trouble in  
obtaining h is supply of beef in  October and Novem ber got h im self 
registered as a regular custom er of Abram Saibo & Co. towards th e end  
of Novem ber and has experienced no difficulty, after that,; in  getting h is 
“ regular orders ” executed.
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O n th e above facts th e  accused w ere charged w ith  having refused to  
se ll 7 pounds of beef to  Mr. G unawardene on  October 15, 1942, and  
thereby com m itted an offence in  contravention of section 6 of the Control 
of P rices R egulations m ade b y  th e  M inister for Labour, Ihdustry and 
Comm erce under section  4 (3) of th e Control o f P rices Ordinance and  
published in  th e G overn m en t G a ze tte  N o. 8,501 o f Septem ber 11, 1939.

The accused pleaded that there w as no b eef availab le for sale to Mr. 
Gunawardene as th e  b eef then found in  the sta ll had to  be supplied to  
certain registered custom ers. T liere is no doubt as to  th e truth  of the  
facts on w hich  that defence is  based. So far as th e first accused is  
concerned the only question I  h ave to  decide is  w hether th is p lea affords a 
valid  lega l defence to th e charge against him.

Sub-section 1 of R egulation 6 m entioned in th e charge read w ith  
section 5 of the Control o f P rices Ordinance m akes it an offence for a 
trader to refuse or fa il to supply an article the m axim um  price of w hich  
has been  fixed, to  a person w ho m akes a dem and for it  and tenders 
paym ent at such m axim um  price. B ut the R egulation proceeds to  

estate in  sub-section 2 that in  a prosecution for such an offence “ it shall 
be a sufficient defence to prove that on the occasion in  question  th e  
accused . . . .  had n ot a sufficient quantity in  h is custody or 
under h is control to supply th e  quantity dem anded ”. A s th e  b eef  
found in  the sta ll had to be supplied  on th e orders received  b y  Abram  
Saibo & Co. before Mr. G unaw ardene m ade h is dem and, I  do not th ink  
it  could be said that Abram  Saibo & Co. had on that day and b eef in  
their custody or under their control for executing th e order for 7 lb. I 
hold that th e words “ cu sto d y ” and “ co n tro l” are used to sign ify  such  
a possession of an article as w ill enable th e person in  custody or control 
to  dispose of it  w ithout in fringing th e rights of third parties or com m itting  
a breach of contract. The conviction of th e accused cannot therefore be  
sustained.

I m ay add that in  any even t th e conviction of th e second accused  
canhpt stand as there is no evidence to  show  that th e  em ployer of th e  
first accused w as out of th e Island at th e tim e of th e a lleged  offence. 
R egulation 8 of th e  D efence (Control of Prices) (Supplem entary Provi­
sions) R egulations to w hich  m y attention  w as draw n b y  Mr. C hitty sets 
out th e  position clearly as fo llow s : —

"W here any person, w ho be em ployed by any other person (herein­
after referred to as “ the em p lo y er”) to se ll articles in  th e course of 
any business carried, on by th e  em ployer at any prem ises, is, b y  reason  
of anything done or om itted  to  be done at those prem ises convicted  
o f the offence of contravening any provision o f any order, then, .the 
em ployer or w h en  th e  em p lo ye r  is ou t o f th e  Island, th e  person for th e  
tim e being acting as M anager or having control of th e  business shall 
a lso  be gu ilty  of that offence, unless h e proves

1 allow  the appeal and acquit th e accused.
S e t aside.


