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[C ourt op Cr im in a l  A ppeal.]

1942 Present: Heame, Keuneman, and de Kretser JJ.

TH E  K IN G  v. D U R A IS A M Y .

3— M . C. Jaffna, 17,071.

B u rd e n  o f  p ro o f— C o m m e n t  b y  J u d g e  o n  fa ilu re  o f  accused  to  g iv e  e v id en ce—  
E v id e n c e  im p lica tin g  accused—Reasonable doubt— A c c u s e d  en titled  to  

th e  ben efit  o f  it w h e th e r  he g a ve  e v id e n c e  o r  n o t—Failure o f  J u d g e  to  

point it out to J u ry—M isd ire c t io n .

Where, in the course of the summing up, the Judge told the Jury 
that “ on evidence being adduced, which implicated the accused, the 
fact that he had not given evidence entitled them to draw an inference 
against him “ without explaining to them the nature of the inference ; 
and where the Judge also told them “ that in deciding the Crown case, 
whether it had been established beyond reasonable doubt, they were to 
take notice that the prisoner had not given evidence at a ll” without 
pointing out to them that the existence of a reasonable doubt enured 
to the benefit of the accused, whether he gave evidence or not,—

H e ld , that the principle, that the standard of proof required in criminal 
cases remains constant, irrespective of the fact that the accused has 
not given evidence, may not have been properly appreciated by the Jury 
and that there had been a misdirection with regard to the burden of 
proof.

The King v. Duraisamy.

A P P E A L  from  a conviction by a Judge and Jury before the third 
Northern Circuit.

A. H. C. de S ilva  (w ith  him  P. Ragwpathy) ,  fo r the appellant.— The 
adverse comments made by the presiding Judge on the fact that the 
accused had not g iven  evidence w ere  improper. B efore any adverse 
comment can be made under'section  296 o f the Crim inal Procedure 
Code it  should be made clear to the Jury that the prosecution has m ade 
out a case. See the dictum  o f Lord  E llenborough cited in R. v. Seeder 
de S ilva  '. Deficiencies in the case fo r  the prosecution cannot be 
supplemented by the fa ilure o f the accused to g ive  evidence. The 
summing-up should make it clear that the onus is on the prosecution—  
R. v. A m elia  H a y to n '; R. v. H een Banda *.

E. H. T. Gunasekera, C.C., fo r the Crown.— There was no misdirection. 
The presiding Judge was entited to comment on the fa ilu re o f the accused 
to g ive  evidence on his own behalf. The nature and degree o f such 
comment must rest entirely in the discretion o f the Judge— E x  parte 
K o p s '; Reg. v. Rhodes3; R. v. V o is in  °. The fa ilu re o f accused 
to g ive  evidence m ay even approxim ate to corroboration—Jane 
B latherw ick  \

The summing-up was unexceptionable. I t  could not have g iven  any 
impression to the Jury that the burden o f p roof was on the accused.

A . H. C. de S ilva  replied.

Cur. adv. vu lt.

> {1940) 41 X .  L . B . 337 at 344. 
3 18 Cr. A pp . B . 169.
3 {1941) 42 X S L . B . 53S.

■ 6 Cr. A p p . B . 281.

{1894) A .C . 650.
L .  B . (1899) 1 Q.B. 77 at 83. 
13 Cr. A pp . B . 89.



242 HEARNE J.—The King v. Duraisamy.

March 31,1942. H earne J.—

This is an appeal on questions o f law.
The case for the prosecution was that the accused went to the house 

o f the deceased about 11 o’clock one night and assaulted him w ith  a 
stick w h ile  he was ly ing down in the hall o f his house. One o f the 
injuries sustained by the deceased, who died about three weeks later, 
was an extensive fracture o f the skull 6 in. in length. The accused was 
found gu ilty o f murder. .

The only point o f substance argued before us is in regard to that 
portion o f the summing-up in which the presiding Judge dealt w ith  the 
fact that the accused had not g iven  evidence.

“ I  have told you ” , he said, “  that it is not fo r  the prisoner to prove 
his innocence. But in deciding the Crown case, whether it  has been 
established beyond reasonable doubt, you w ill take notice o f the fact 
that the prisoner has not g iven  evidence at all ” . The learned Judge 
pointed out to the Jury that the prisoner was entitled to go into the 
f itn e s s  box and asked V W hat is the answer?” adding “  There is no 
answer by the prisoner -. . . . ”  He referred to the evidence of
Marimuttu, called by the defence, and pointed out that, w h ile it touched 
the evidence o f Selliah, it  did not challenge the evidence o f K lyn , an 
alleged eye-witness. H e then w ent on “ So, w here there is evidence 
adduced by the C row n  which implicates the prisoner and the prisoner 
does not g ive evidence, you are entitled to draw an inference against him 
from  that fact ” . Once again he reminded the Jury that it was not 
“• for the prisoner to prove his innocence ” , and added “ no doubt, 
however, you w ill take into account that the prisoner has not given 
evidence ” . “  In fact ” , he concluded. “  Mr. Ragupathy has taken 
considerable tim e in adducing evidence that it was somebody else who 
did it, but he did not call the prisoner to say that he did not ” .

It  was argued that when the Judge said “  there is no answer by the 
prisoner . . . . ”  he should have pointed out that the accused 
had pleaded not guilty. This, w e  think, would have been superfluous. 
The Jury w ere w e ll aware that the accused had pleaded not gu ilty and 
what was indicated to them was that he had not attempted to answer, 
by  sworn evidence which he was entitled to give,' the facts which the 
prosecution had softght to prove against him. _ ,

But the Judge did more than m erely comment on the absence of the 
accused from  the witness box. H e told the Jury that, on evidence being 
adduced which implicated the accused, the fact that he had not given 
evidence entitled them to draw an inference against him. H e did not 
explain to them the nature o f the inference they could draw. H e also 
told them that ‘ ‘ in deciding the Crown case, whether it has been estab
lished beyond reasonable doubt ” , they w ere to take notice that “  the 
prisoner has not g iven  evidence at a l l ” . H e did not point out that the 
existence o f a reasonable doubt enured to the benefit o f the accused 
whether he gave evidence or not.

W e have already said that it was w e ll w ith in  the discretion o f the 
Judge! to comment on the fact th a t . the accused had not attempted, 
b y  g iv ing evidence himself, to m eet or “ answer ”  the case against him



that had been built up by the prosecution. I t  seems to us, how ever, 
that in the absence o f an explanation o f the nature o f the in ference the 
Jury w ere  “  entitled to draw  ”  against the accused as he had not given 
evidence, they m ay have fe lt  entitled to draw  the inference that the 
prosecution evidence was true : w h ile  the other passage in the summing- 
up to which reference has been made suggests to us, and m ay have 
suggested to the Jury, that i f  a reasonable doubt existed in regard to the 
cred ib ility o f the prosecution case it m ight be resolved against the 
accused by reason o f the fact that he had not g iven  evidence. A t  the 
least w e  fee l that the princip le that the standard o f p roof required in 
crim inal cases remains constant, irrespective o f the fact that the accused 
has not g iven  evidence, m ay not have been fu lly  appreciated by the 
Jury. I t  is true that the learned Judge gave a clear direction o f law  
when he said “  it is not fo r  the prisoner to prove his innocence ”  but 
w e  think that this direction was probably obscured by the other directions 
he gave.

In  our opinion the appeal should be a llowed and a fresh tria l ordered 
before another Jury.
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A ppea l allowed.


