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lient Restriction Act— Subletting—Requisites of exclusive occupation and ascertainable 
rent— Whether sharing of certain common areas of accommodation negatives 
subletting—Definiteness of rent— Proof.

Whore defined areas or rooms o f a rented house are sublet by the tenant to 
different families and oach such family is in exclusive occupation o f tho area 
sublet to it, a sharing by the families o f tho kitchen, a small common hall and tho 
bathroom facilities o f  tho houso does not negat.ivo tho subletting.

Whore the rent payable by different sub-tonants can bo calculated at any 
point o f  tiino by a dofinite method, tho requirement o f dofiniteness o f rent 
■which is essential to constitute a contract o f  letting under tho Roman-Dutch 
law is satisfied.

A p p e a l  fro m  a  ju d g m e n t o f  th e  C o u r t  o f  R e q u e s ts , C olom bo.

P la in t if f  so u g h t e je c tm e n t o f  th e  f iv e  d e fe n d a n ts  o n  th e  basis  t h a t  
th e  firs t  d e fe n d a n t  h a d  su b le t th e  p re m ise s  in  s u it  t o  th e  o th er  d e fe n d a n ts . 
T h e  e v id e n ce  s h o v e d  th a t th e  p re m is e s , w h ich  con s isted  o f  tw o  ro o m s  a n d  
t w o  h a lls , h a d  b een  p a rt it io n e d  w ith  h a r d b o a r d  s o  as to  fo rm  a lto g e th e r  
s ix  r o o m s . F iv e  o f  these r o o m s  w e re  a d m it te d ly  in  th e  e x c lu s iv e  
o c c u p a t io n  o f  fam ilies  o th e r  th a n  th e  fir s t  d e fe n d a n t ’s, a lth o u g h  th o  
p la in t i f f  w as u n a b le  to  sp e c ify  th e  p a r t ic u la r  ro o m s  oc cu p ie d  b y  p a r t ic u la r  
fa m ilie s .

T h e  p o s it io n  ta k en  u p  o n  b e h a lf  o f  th e  d e fe n d a n ts  w as th a t th e  t h ir t y  
o r  m o r e  in d iv id u a ls  w h o  liv e d  in  th e  p re m ise s  fo rm ed  a  g r o u p  o r  
“  c h u m m e ry  ”  w h o  liv e d  to g e th e r  in  th e  h o u s e , e a ch  fa m ily  ta k in g  a  tu rn  
a t  th e  m o n th ly  co o k in g  fo r  th e  e n t ir e  g r o u p . T h e y  a lso  sh ared  a  sm a ll 
c o m m o n  hall a n d  co m m o n  b a th r o o m  fa c ilit ie s . E a ch  fa m ily  p a id  a
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p r o p o r t io n  o f  th e  rent d e p e n d in g  o n  th e  n u m b e r  o f  “  ad u lts  ”  it c o n ta in e d . 
A  n u m b e r  o f  ch ild ren  b e tw e e n  c e r t a in  ages be low  10 y ears , a n d  a l l  
c h ild re n  a b o v e  th e  age o f  10 y e a r s , w e re  r e c k o n e d  as ad ults.

II. W. Jayewardene, Q.G., w ith  1'. AruJambalam a n d  G. M . S. 
Samaraweera, f o r  th e p la in t if f -a p p e lla n t .

C. Rangamihta, Q.C., w ith  K . Skanmugam, fo r  the 1st d e fe n d a n t -  
respondent-.

V. Thitlainalhan, w ith  D. J. Tampoe, f o r  the 2n d  to  4 th  d e fe n d a n ts -  
re sp o n d e n ts .

Cur. wlv. m il.

J a n u a r y  16, 1971. W eekamaxtuv, J .—

T h e  p la in t if f  in  th is case  se e k s  th e  e je c tm e n t  o f  five d e fen d a n ts  o n  th e  
ba s is  th a t  th e  first d e fe n d a n t h a s  s u b le t  th e  prem ises in su it to  th e  o t h e r  
d e fe n d a n ts .

T h e s e  p rem ises w ere a  p a r t  o f  a  la rg e r  h ou se  w hich  b e lon g s to  th e  
p la in t i f f ’s  v e n d o r , a n d  w o u ld  a p p e a r  to  h a v e  con s isted  o f  tw o  ro o m s  a n d  
tw o  h a lls  o f  th a t larger h ou se .

T h e  p la in t iff 's  p o s itio n  w a s th a t  a t  th e  tim e  o f  his p u rch ase  o n ly  th e  
first d e fe n d a n t  an d  his b r o th e r  w e re  in  o c cu p a t io n  o f  th e  p rem ises  as  
fa r  as  th e  p la in t if f  w as a w a re . A f t e r  h is  p u rch ase  h ow ev er  h e c a m e  to  
k n o w  th a t  th e  first d e fen d a n t h a d  s u b le t  th ese  prem ises. On a s u b s e q u e n t  
in s p e c t io n  o f  th e  prem ises, h e  fo u n d  th a t  th e y  h a d  been  p a r t it io n e d  w it h  
h a r d b o a r d  so  as to  fo rm  s ix  r o o m s  in c lu s iv e  o f  th e  tw o  halls— th a t  is t o  
sa y , o f  th e  fo u r  un its o f  a c c o m m o d a t io n  th a t  h a d  been  there earlier , t w o  
h a d  been  su b -d iv id ed , so  th a t  th ere  w e re  n o w  six.

I t  w o u ld  a p p ea r  from  th e  h o u s e h o ld e r ’s lis ts , an d  th is fa c t  is n ot d is p u te d , 
th a t  a t  th e  t im e  o f  in stitu tion  o f  a c t io n  m ore  than  30 p eop le , c o m p r is in g  
s e v e ra l fam ilies , w ere in  o c c u p a t io n  o f  th ese  six  room s. I t  is the p la in t i f f ’s 
p o s it io n  th a t  th ey  h ave all c o m e  in , p u rs u a n t  to  variou s a cts  o f  s u b l e t t i n g  
b y  th e  first d efen d an t. I t  is c le a r  fr o m  th e h ou seh o ld er ’s  lists  th a t  
th e  p erson s  in  o c cu p a t io n  w ere m e m b e rs  o f  d ifferent a n d  d istin ct- 
fa m ilie s  a n d  th at som e o f  th ese  fa m ilie s  com p rised  as m a n y  as s ix  o r  
se v e n  in d iv id u a ls  each.

T h e  p o s it io n  taken  u p  o n  b e h a lf  o f  th e  d e fen d a n ts  w as a cu r iou s  o n e , 
n a m e ly , th at th e  th ir ty  o r  m o re  in d iv id u a ls  w ho liv ed  in  these p re m is e s  
fo r m e d  a  g ro u p  w ho liv ed  to g e th e r  in  th e  house, each  fa m ily  ta k in g  a 
tu rn  a t th e  m o n th ly  c o o k in g  f o r  th e  e n tire  g rou p . T h e  ex p en ses  w e re  
sh a re d  p rop ortion a te ly . R e n t  w as a lso  o n e  o f  the item s o f  e x p e n d itu re  
in  r e sp e c t  o f  w h ich  th e m e m b e rs  o f  th is  g ro u p , som ew h a t q u a in t ly  
d e s cr ib e d  b y  the first d e fe n d a n t  in  e v id e n ce  as a ch u m m ery , m a d e  a  
co n tr ib u t io n  to  the co m m o n  p o o l.

T h e  ren t du e  from  each  fa m ily  w a s ca lcu la te d  a ccord in g  to  th e  fir s t  
d e fe n d a n t  again  on  a  m ost in te re s t in g  a n d  unusual basis— n a m e ly  th a t
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five  ch ildren  b etw een  th e  ag es  o f  3 an d  5 w ere r e ck o n e d  a s  o n e  adult-, 
th ree  ch ildren  b etw een  th e  ag es  o f  5 an d  10 ycaVs w ere  r e c k o n e d  a s  o n e  
a d u lt , a n d  a ll ch ild ren  a b o v e  th e  ag e  o f  10 years w ere r e c k o n e d  a s  a d u lts . 
E a ch  fa m ily  p a id  a p r o p o r t io n  o f  th e  rent d ep en d in g  o n  th e  n u m b e r  o f  
“  a d u lts  ”  i t  c o n ta in e d .

A s  fa r  as s leep in g  a c c o m m o d a t io n  was con cern ed , th e  fir s t  d e fe n d a n t  
s ta te d  th a t th e  o c c u p a n ts  o f  th e  h ou se  h a d  n o fixed  p la ce s  arid  h is  e v id e n c e  
a t  o n e  p o in t  w as th a t  “  w e  s le e p  all o v e r  th e h ou se  ” .

I t  w as fu rth er s ta te d  b y  th e  firs t  d e fen d a n t th a t  th ere  w a s  a c o m m o n  
hall w here all th e o c c u p a n ts  s it  a n d  ta lk , th a t all use th e  sa m e  k it c h e n  a n d  
th a t  th erc  is n o se p a ra te  p la c e  in  th e  house set apart- f o r  th e  o c c u p a t io n  o f  
a n y  p a rticu la r  in m a tes . O n  th e  o th e r  hand he has s ta te d  a lso  t h a t  th e re  is 
s leep in g  a c c o m m o d a t io n  in  a ll s ix  room s and th a t e a c h  o f  th e se  r o o m s  
has a  d o o r  w h ich  ca n  b e  lo c k e d . O u t o f  the six  r o o m s , f iv e  a r c  o c c u p ie d  
b y  th e  resp ectiv e  fa m ilie s  l iv in g  th ere .

T h e  lea rn ed  ju d g e  h as o b s e r v e d  th a t  a lth ou gh  th e  p la in t i f f  h a s  sp o k e n  
to  th e  o c cu p a t io n  o f  th e  p re m ise s  b y  various p erson s  h o  h a s  n o t  s ta te d  
w h a t  p a rticu la r  r o o m s  a r e  o c c u p ie d  b y  th e 2n d  t o  th e  5 th  d e fe n d a n ts . 
H e  has a lso  n o te d  th a t  th e  p la in t if f  has fa iled  to  p r o v e  th a t  a  f ix e d  a m o u n t  
is p a id  b y  w a y  o f  re n t  t o  th e  la n d lo r d  b y  each  o f  th e  a lle g e d  s u b -te n a n ts . 
O n th is  basis he h as h e ld  th a t  th e  p la in tiff  has fa iled  t o  p r o v e  su b -le t t in g  
and h o  has d ism issed  th e  p la in t i f f ’s a c t io n  w ith  costs .

I n  ap pea l it  is c o n t e n d e d  o n  b e h a lf  o f  the a p p e lla n t th a t  th e  te s ts  o f  
e x c lu s iv e  o c cu p a t io n  a n d  a sce rta in e d  o r  a scerta in a b le  r e n t  a r e  b o t h  
sa tis fied  in  th e  p r e se n t  c a se  a n d  th a t  there is in  th e  c ir c u m s ta n ce s  a 
su b le ttin g  in  law  b y  th e  firs t  d e fe n d a n t  to  th e o th e r  d e fe n d a n ts .

By  ̂w a y  o f  reply7 to  t liis  c o n te n t io n  th e  resp on d en t h a s  u rg e d  th e  fu r th e r  
p o in t  th at in any7 e v e n t  th e  sh a r in g  o f  th e common h a ll a n d  t h e  c o m m o n  
k itch e n  n o t  t o  sp ea k  o f  c o m m o n  ba th room  facilities  is a ls o  a  fa c t o r  th a t  
m ilita tes  aga inst s u b -le tt in g .

I  sh a ll d ea l first w ith  th e  c o n te n t io n  th at th ere is n o  d e f in e d  a rea  a n d  
in  assoc ia tion  w ith  th a t  q u e s t io n  I  shall ex a m in e  th e  s u b m is s io n  th a t  
th e  sh arin g  o f  common  a rea s  o f  a c co m m o d a tio n  n e g a t iv e s  s u b le tt in g .
I  shall th erea fte r  c o n s id e r  th e  con ten tion  th a t  th e re  is  n o  d e fin ite  
ren t.

I  am  n o t  im p ressed  b y  th e  e v id e n ce  o f  th e first r e s p o n d e n t  th a t  th o  
o c cu p a n ts  “  s leep  a ll o v e r  th e  h ou se  ” . A  perusal o f  th e  h o u s e h o ld e r ’s 
lis ts  w ou ld  in d ica te  th a t  th e re  are  p erson s o f  all ages in  th e se  fa m ilie s  a n d  
I  d o  n o t fo r  a  moment b e l ie v e  th a t  th is g rou p  o f  m o re  th a n  th irty 7 m en , 
w om en  a n d  ch ild ren  s le e p  in d iscrim inate ly7 in  v a r io u s  p a rts  o f  th e  h ou se .
I t  is qu ite  c lea r  th a t  th e  r o o m s  w h ich  can  be  sep arate ly7 lo c k e d  a re  th o se  
w h ich  each  fa m ily  has c o m e  t o  lo o k  u pon  as the s le e p in g  q u a r te rs  a l lo t t e d  
e x c lu s iv e ly  to  itse lf. O f  co u rse  th e  ad u lt m ales o f  e a ch  fa m ily  w o u ld  
s leep  ou ts id e  th e ir  r o o m s  i f  th e re  is insufficient a c c o m m o d a t io n  w ith in , 
b u t  tins is n o t  fo r  la ck  o f  a  d e fin e d  area e x c lu s iv e ly  o c c u p ie d  b y  ea ch  
fa m ily . In d e e d  a t  o n e  s ta g e  o f  th e  ev id en ce  th e  firs t  d e fe n d a n t  w as
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con stra in ed  t o  a d m it  t h a t  t h e  m a les sleep  in  th e  v e ra n d a h  a n d  th e  fe m a le s  
sleep  in side th e  h o u se , a n d  th e  ch ild re n  w ith  th e ir  m o th e r s .

F o r  th e  sa m e r e a s o n  th e  e v id e n c e  th a t  th e  p rom ises  w e re  b e in g  ru n  as 
a  “  ch u m m e ry  ”  is  a l to g e th e r  u n a cce p ta b le , i f  th e  id e a  s o u g h t  t o  bo  
c o n v e y e d  is th a t  a ll th e s e  p erson s o f  b o th  sex es  a n d  o f  a ll a g e s  w ere  
liv in g  to g e th e r  sh a r in g  c o m m o n  a c c o m m o d a tio n  as is  d o n e  in  w h a t  is 
p o p u la r ly  u n d e r s to o d  t o  b e  a  “ c h u m m e r y ” . I  d o  n o t  a g r e e  w ith  th e  
learn ed  ju d g e  w h en  h e  h o ld s  th a t  th e  o c cu p a n c y  o f  th e  p re m is e s  o n  th e  
basis o f  a  "  c h u m m e ry  ”  m u s t  be p re ferred  to  th e  p la in t i f f ’s a l le g a t io n  o f  
su b -ten a n cy .

T h e  n e x t  su b m iss io n  t o  b e  con s id ered  is th e r e s p o n d e n t ’ s c o n t e n t io n  
th a t th e  u se o f  th e  c o m m o n  h a ll a n d  th e  c o m m o n  k it c h e n  c o n s t it u t e d  
im p orta n t a d d it io n s  t o  t h e  r ig h t  g iv e n  to  th e  te n a n t  w h ic h  m a d e  th e  
tra n sa ction  su b s ta n t ia lly  o n e  o th e r  th a n  a  tra n sa ct io n  o f  le t t in g  th e  
room .

H a v in g  re g a rd  t o  th e  f a c t  th a t  th e  p o r t io n  u sed  in  c o m m o n  is n o th in g  
o th er  th a n  o n e  o f  th e  sm a ll d iv is io n s  o f  s ix  room s in to  w h ich  th e  p re m ise s  
w ere d iv id e d  a n d  h a v in g  r e g a rd  a lso  to  th e  fa c t  th a t  e a c h  fa m ily  o c cu p ie s  
th e  k itch en  o n ly  f o r  a  p e r io d  o f  o n e  m on th  e v e r y  f iv e  m o n th s , I  d o  n o t  
th in k  th e  use o f  t h e  s o -c a l le d  hall a n d  th e  k it c h e n  a re  o f  su ffic ie n t  
im p orta n ce  to  e n a b le  th is  C o u rt  t o  ta k e  th e v ie w  th a t  th e  su b s ta n t ia l 
su b je c t  m a tter  o f  th e  c o n t r a c t  o f  le ttin g  is a n y th in g  o th e r  t h a n  th e  r o o m  
w hich  each  fa m ily  o c c u p ie d .  T h e  use o f  th e  h a ll a n d  th e  k it c h e n  w ere  
m erely  a d ju n c ts  o f  t h e  p a r t icu la r  s u b je c t  m a tter  o f  th e  le t t in g , n a m e ly  a 
room  w hich  e a ch  fa m ily  w a s  a b le  t o  o c c u p y  d iv id c d ly  a n d  e x c lu s iv e ly .

O n  b e h a lf  o f  th e  r e s p o n d e n ts  I  h a v e  b een  re fe rred  t o  c e r t a in  E n g lish  
d ecision s w here a  sh a r in g  o f  th e  k itch en  has been  lo o k e d  u p o n  as in d ic a t iv e  
o f  a  sh arin g  o f  th e  e n t ir e  h o u se , as d istin gu ish ed  fr o m  th e  t e n a n c y  o f  a 
p ortion . T h us in  Kenyon v. Walker1 th e  ten an t h a d  a llo w e d  a n o th e r  
p erson  th e  e x c lu s iv e  u se  o f  c e rta in  room s o f  th e  h o u s e  to g e th e r  w ith  
th e use in  c o m m o n  o f  a  b o x  ro o m , b a th room  a n d  to i le t . T h e  te n a n t  
asserted  th a t  th e re  w a s  n o  su b le ttin g  a n d  th a t  th e  R e n t  R e s tr ic t io n  
A cts  d id  n o t  a p p ly  s in c e  th is  w as o n ly  a n  a rra n g e m e n t t o  sh a r e  th e  h ou se  
and  did. n o t  a m o u n t  t o  a  le t t in g  o f  a sep arate  d w e llin g . T h e  ju d g m e n t  
drew  a d is t in c tio n  b e t w e e n  th e use o f  su ch  a m en ities  as  b a th r o o m s  a n d  
b o x  room s w h ich  w e re  co n s id e re d  p u re ly  a n c illa ry  t o  th e  c o n t r a c t  o f  
le ttin g , a n d  th e  u se  o f  a  k itch e n , w hich  w as c o n s id e r e d  t o  in d ic a te  a 
sharing  o f  th e  e n tire  h o u s e . S o  a lso  in  Cole v. Harris.2 M a c k in n o n , L .J . 
in  a passage c ite d  w ith  a p p r o v a l  in  Kenyon v. Walker 3 o b s e r v e d  “ T h ere  
is a  le ttin g  o f  a  p a r t  o f  a  h o u s e  as a sep arate  d w e llin g  w ith in  th e  m ea n in g  
o f  th e  re leva n t A c t s  i f ,  a n d  o n ly  i f ,  th e  a c c o m m o d a t io n  w h ich  is sh ared  
w ith  oth ers d o c s  n o t  c o m p r is e  a n y  o f  th e  ro o m s  w h ich  m a y  fa ir ly  be 
d escr ibed  as ‘ l iv in g  r o o m s  ’ o r  ‘ d w e llin g  r o o m s ’ . T o  m y  m in d  a  k itch e n  is 
fa ir ly  d escr ib e d  as a  l iv in g  ro o m  w h ore th e o c c u p a n ts  s p e n d  th e  g rea ter  
p a r t  o f  th e d a y  ” .

1 (10lG) 2 All B . li. 5U5. 1 {1945) 2 Alt B. R. 140 al 152.
5 11040) 2 All E. R. 505 at 50S.



WEE RAMAN TRY, J .—Britto i'. Swamikaunu 21S

O n  th e  basis o f  su ch  d e c is io n s  M r. R en g a n a th a n  h a s s u b m itte d  th a t  
>he e v id e n ce  th a t  th e  fa m ilie s  t o o k  m o n th ly  turns in  d o in g  th e  c o o k in g  
'>vas in d ic a t iv e  o f  a sh a rin g  o f  a c o m m o n  k itch e n  an d  iras  s tro n g  e v id e n c e  
a g a in s t su b le ttin g .

I n  th e  first p la ce  1 th in k  u d is t in c tio n  m u st be d ra w n  b e tw e e n  th e  
k itch e n  o f  a n  E n g lish  h o u se h o ld  a n d  th e  k itch e n  o f  a h o u s e h o ld  in  
th is  c o u n tr y . F o r  c lim a t ic  a n d  o th e r  reason s a k it c h e n  in  E n g la n d  is 
so m e th in g  m o re  th a n  m e r e ly  a p la ce  w h ere  c o o k in g  is d o n e , f o r  a s  h as 
been  p o in ted  o u t  in  th e  v e r y  ju d g m e n ts  re fe rred  to , a k itch e n  is a  so c ia l 
cv iitrc  fo r  th e  en tire  h ou se  w here th e  o c cu p a n ts  m e e t a n d  t o  w h ich  th e y  
ten d  to  d r ift  fo r  th e  w a rm th  a n d  th e  c o m fo r t  w h ich  it  o ffe rs . I t  is  
therefore- a n  im p o rta n t c o m m o n  ro o m  o f  th e  b u ild in g — an d  th is  ca n n o t 
be sa id  o f  th e  a v e ra g e  k itch e n  in  th is  co u n tr y .

M oreov er  th e  E n g lish  cases to  w h ich  th e re sp o n d e n ts  h a v e  m a d e  
reference are  in  fa c t  cases d e c id e d  a g a in s t a  so m e w h a t d iffe re n t s ta tu to r y  
b a ck g ro u n d  w h ere th e  q u e s t io n  is n o t  w h eth er  a d is t in c t  p o r t io n  o f  the 
bu ild in g  has b een  su b le t  b u t  w h eth er  it has b een  let as a sep a ra te  
ihcclh'ng.

T h e  E n g lish  cases a re  th ere fo re  n o t  d ir e c t ly  h e lp fu l o n  th e  q u estion  
w h eth er th ere is a s u b le t t in g  o r  n o t .

H o w e v e r  ev en  i f  v a lu e  is to  a t ta ch  to  E n g lish  cases as a  so u r ce  o f  
g u id a n ce  t o  us in  co n s tru in g  ou r  S ta tu te , there is a  la te r  d e c is io n  o f  th e 
H ou se  o f  L o r d s  in Baker v. Turner1 w h ere  L o r d  P o r te r  e x p re sse d  th e  
v iew  th a t  a  te n a n t  w h o  su b le ts  a p o r t io n  o f  th e h ou se  h e o c cu p ie s  a n d  
g iv es  a r ig h t  t o  h is  te n a n t  t o  use th e  k itch e n , m a y  n o t  in fa c t  sh a re  h is 
k itch en  a n d  th a t  lie m ay  reta in  m a n y  r ig h ts  w h ich  th e  s u b -te n a n t  d oes 
n o t  e n jo y . F o r  e x a m p le  th e  te n a n t con tin u es  l o  h a v e  g en era l c o n tro l 
o f  th e k itch en  s u b je c t  o n ly  to  th e  r ig h ts  he has g ra n te d , w h ile  th e  
su b -ten a n t has n o th in g  b u t  th e  r igh ts  w h ich  h is la n d lo rd  has g iv e n .

F o r  these reason s I  d o  n o t  th in k  th a t th e  sh arin g  o f  th e  k itch e n  in  tin- 
presen t case is a n  in d ica t io n  a g a in st su b le ttin g  as M r. R e n g a n a th a n  
so u g h t  to  a rg u e . F u r th e r , in  rega rd  to  th e  c o m m o n  u se  o f  th e  b a th ro o m , 
th is is n o in d ic a t io n  o n e  w a y  o r  th e  o th er . E v e n  th o se  E n g lish  cases 
such  as Keni/on v. Walker w h ich  a c c o rd e d  a  sp ecia l p o s it io n  o r im p o rta n ce  
m  th e k itch en  m a d e  i t  q u ite  p la in  th a t  th e  c o m m o n  use o f  b a th ro o m s  
an d  la v a tor ies  is o n  an  e n tire ly  d iffe ren t fo o tin g  a n d  d o e s  n o t  m ilita te  
against th e  n o t io n  o f  a  sep a ra te  le tt in g .

R eferen ce  w as a lso  m a d e  a t  th e  a rg u m en t to  a line o f  C ey lon  a u th o r itie s  
in d ica tin g  th a t  it  is essen tia l to  a su b le tt in g  th a t  th e re  s h o u ld  be  a  defin ed  
area  su b le t. T h is  lin e  o f  cases starts  w ith  th e  ju d g m e n t  o f  G ra tia en  J . 
in Sup put h Pillar v. AfuHukarupjia Pillar2 w herein  th e  p r in c ip le s  o f  
c o m m o n  la w  w ere in v o k e d  in  o rd e r  to  d eterm in e  w h e th e r  th ere  h a s  been  
a su b le ttin g , o n e  o f  th ese  p r in cip les  b e in g  th a t  th e  th in g  h ire d  s h o u ld  be. 
ca p a b lo  o f  a s ce r ta in m e n t  as a n  id en tifia b le  e n t it y  o c c u p ie d  b y  the 
su b -te n a n t t o  th e  e x c lu s io n  o f  th e  ten a n t. O n  th is  basis  G ra tia en  J ,

< {1950) 1 All B. B. 834. ■ * {M 3 )  54 .Y. L. ii. m .
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held  th a t  n o  b re a ch  o f  th e  p ro v is io n s  o f  th e  A c t  is c o m m it t e d  i f  a  te n a n t 
while h im s e lf  r e m a in in g  in  o c cu p a t io n  o f  th e  le a se d  p re m ise s  m ero ly  
perm its s o m e o n e  e lse  t o  sh a ro  his use a n d  en jo y m e n t- w ith  h im . H e  
held  fu rth e r  th a t  th e  essen tia l test in e v e ry  ra se  is w h e th e r  th ere  is 
ev id en ce  fr o m  w h ic h  o n e  c a n  in fer th at th ero is a t le a s t s o m e  p a r t  o f  th e  
prom ises o v e r  w h ic h  t h e  te n a n t has b y  ag reem en t p la c e d  th e  s u b -te n a n t  
in e x c lu s iv e  o c c u p a t io n .  T h is  ju d g m en t has b e e n  fo l lo w e d  in  sev era l 
cases th erea fte r  o f  w h ic h  it will su ffice t o  m e n tio n  th e  ju d g m e n t  o f  
W ija y a tila k e , J . in  John Singhov. Marina Bcebic1 w h ere in  th e  a u th o r it ie s  
are su m m arised  a n d  t h e  sa m e  test is rep eated .

In  th e p resen t ea so  th e r e  is n o d o u b t that so m e  r o o m s  a re  n o w  in th e  
ex clu sive  o c c u p a t io n  o f  p a rt icu la r  fam ilies. T h e  la n d lo r d  is o f  cou rse  
unable t o  s ta to  w h ic h  p a rt icu la r  fa m ily  o c cu p ie s  a n y  p a r t icu la r  r o o m , 
but o n  th o  first d e fe n d a n t 's  ow n  ev id en ce  it se e m s c le a r  that, a t  least 
five o f  the r o o m s  a r e  in  th e  ex clu sive  o c cu p a t io n  o f  fa m ilie s  o th e r  th a n  
h is ou st. T o  th is  e x t e n t  th ere is com p lia n ce  w ith  th is  re q u ire m e n t  o f  
ex clu sive  p o s se ss io n  o f  so m e  p a rt  o f  th o  p ro m ise s  b y  th o  a lleged  
su b -ten a n ts . I n  a  ca se  s u c h  as th is it  i ;  q u ito  im p o ss ib le  f o r  a la n d lo rd  
to  sta te  m o re  th a n  h e  h a s d on e . T h e deta ils o f  o c c u p a t io n  a ro  a  m a tte r  
sp ecia lly  w ith in  t h e  k n o w le d g e  o f  th e  ten an t a n d  aro  in  th e  c ircu m sta n ce s  
a lm ost im p o ss ib le  f o r  th e  la n d lo rd  to  ascerta in . I  d o  not- th in k  it  can  
fa irly  be  u rg e d  as a  c ircu m sta n ce  against th e la n d lo r d  th a t  ho is u n a ble  
to  s p e c ify  th e p a r t ic u la r  ro o m s  o ccu p ie d  b y  p a rt icu la r  fa m ilie s .

F o r  a ll th ese  r e a so n s  1 d o  n o t  th in k  that- th e c ir c u m sta n ce s  rev ea led  in 
ev id en ce  in  th e  p r e se n t  ease m ilita te  in a n y  n a y  a g a in s t  t j ic  p r in cip les  
laid d o w n  by' o u r  c o u r t s  in d ica tin g  the n ecess ity  f o r  e x c lu s iv e  possession  
o f  a d efin ed  area  a s  a  req u is ite  to  the p r o o f  o f  su b le tt in g . T h is  test is 
satisfied b y  th e  e x c lu s iv e  use o f  th e variou s r o o m s  r e fe r r e d  to  b y  th e 
resp ective  fam ilies  c o n c e r n e d :  a n d  th e sh arin g  o f  th e  k itch e n  o r  o il ie r  
p ortion s  o f  th e  p r e m is e s  in  n o  w a y  d e rog a tes  fr o m  th e  c h a ra cte r  o f  
su b lettin g  w h ich  a t ta c h e s  to  th e  tran saction  b e tw e e n  th e  first d e fen d a n t 
and  th e  o th e r  d e fe n d a n ts .

C om in g  n o w  to  t h e  o th e r  qu estion , n am ely  th e  r e q u ire m e n t  o f  a fixed  
and d efin ed  ren t, M r . J a v e w a rd e n e  has su b m itte d  th a t w h ile  it is tru e 
that th e  first- d e fe n d a n t 's  ev id en ce  d oes  not re v e a l a f ix e d  q u a n tu m  o f  
rent it c e r ta in ly  r e v e a ls  a  defin ite  m eth od  o f  c a lc u la t in g  th e  ren t. T h ere  
is a fo rm u la  to  w h ic h  I  h a v e  a lrea d y  re fe rred  w h ich  d e term in es  the 
p r o p o r t io n a te  r e n t  p a y a b le  b y  th e  resp ectiv e  te n a n ts  a n d  (h e  ren t is 
thus a t  a n y  p o in t  o f  t im e  ascerta inab le . I t  m a y  v a r y  fr o m  tim e  to  
lim e. T h e  re n t o f  a  p a d d y 'f ie ld  m a y  be  fix ed  in  te rm s o f  a  on e -fifth  
share o f  th e  p r o d u c e  fro m  th e  field , and th o u g h  th e  ren t w ou ld  thus 
vary  from  sea son  t o  se a so n ,.th e re  w ou ld  lie a d e fin ite  m e th o d  a v a ila b le  
fo r  its assessm en t, a n d  th e  requ irem ent o f  an a sce r ta in e d  o r  a scerta in a b le  
rent w ou ld  th u s  b e  sa tis fied  2.

1 (i960) 76 c .  L. if. 107. - /n'er, Lnt'.iny, s. 37



Felix Sin'jhi f. Urban Council, Kalutara 215

T h o u g h  th e  m e th o d  fo r  co m p u tin g  th e  ren t is u n u su a l an d  cu m bersom e, 
u p o n  t h e  e v id e n c e  o f  th e  first d e fe n d a n t  h im s e lf, th e  ren t w ould  b e  
k n o w n  th e  m o m e n t  th e  n u m b er  o f  o c c u p a n ts  o f  th e  resp ective  fa m ilie s  
is k n o w n  a n d  it  w o u ld  th us be a  fa c to r  d e te rm in a b le  w ith  p recision  a t  
an 3r p o in t  o f  tim e.

I d o  n o t  a g re e  th ere fo re  th a t  th ere  is a  la c k  o f  th a t  defin iteness in  
ren t w h ic h  is essentia l to  c o n stitu te  a  c o n t r a c t  o f  le ttin g  u nder th e  
R o m a n -D u t c h  L a w .

[ th e r e fo r e  c o n c lu d e  th a t  in th e  c irc u m sta n ce s  o f  th e  presen t ca se  
th ere  is a  su b le tt in g  b y  th e  first d e fe n d a n t  to  th e  o th e r  d e fen d an ts a n d  I  
a r r iv e  a t  th is  co n c lu s io n  u p on  th e  basis  o f  th e  la w  as u n d erstood  a n d  
a p p lie d  in  o u r  c o u r ts  h ith erto .

I  w o u ld  a lso  like  to  m a k e  a fu rth er  o b s e rv a t io n  th a t  th e cou rt sh ou ld  
h e s ita te  t o  c o n s tru e  a s itu a tion  in  su ch  a  m a n n e r  th a t  th e result w o u ld  
be t o  p e r m it  p erson s  so  m in d ed  to  d r iv e  a  c o a c h  a n d  six  through, (h e  
O rd in a n c e  a n d  flou t the se lf-e v id e n t o b je c t  o f  th e  L egislature. T h e  
resu lt  o f  th e  in terp re ta tion  sou g h t to  b e  p la c e d  on  th e  fa cts  b y  th e  
r e sp o n d e n ts  w o u ld  b e  to p e rm it w ith  im p u n it y  th e  lettin g  o f  p o r t io n s  
o f  p r e m is e s  to  a  score  o f  p erson s w h o  a r c  stra n g ers  to  the la n d lord , 
w h e n  th e  L e g is la tu re  fo rb id s  a  le tt in g  ev en  t o  one.

I t  is  u se fu l to  d ra w  a tte n tio n  t o  th e  im p o r ta n c e  o f  taking a  re a lis tic  
v iew ' o f  th e  S ta tu te  rath er th an  a  view 1 w h ich  b y  t o o  m u ch  re lian ce  o n  
te c h n ic a l ity  m a y  d e fe a t  th e v e ry  m is c h ie f  w h ich  th e  S ta tu te  w as d es ig n ed  
to  p r e v e n t .

F o r  th e se  rea son s I  th ink  th e  le a rn e d  ju d g e  erred  w hen  h e to o k  th e  
v ie w  t h a t  th e  p la in t if f  h ad  fa ile d  to  p r o v e  th e  recpiisites o f  a  su b le ttin g  
a n d  d is m is se d  th e  p la in tiff ’s  a c t io n  w ith  co s ts . I  w ou ld  reverse th e  
ju d g m e n t  o f  th e  learn ed  (ria l ju d g e  a n d  e n te r  ju d g m e n t  for  the p la in t if f  
a s p r a y e d  fo r  w ith  costs bo th  here an d  in th e  court- bc-low.

Appeal allowed.


